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When reading this document, please bear in mind the following:
1. The document is directed at policy makers.

2. The accountability relationship focused upon is that of government (as duty-bearers) and its agents (e.g. policy makers) and the population (rights-holders).  The document will acknowledge that there are other accountability relationships – and these will be expanded upon in an appendix.

3. The document has a dual role.  First, to describe the right to health, its obligations AND accountability for policy makers. Secondly, it can operate as a tool for advocates – i.e. they can pick it up and lobby government ‘this document is written for you policy people, it lets you know your obligations, what are you going to go about it?’
4. As the document is intended to be a tool for health policy people and also health advocates, it is not an academic piece.  The intention is to make the document an accessible and practical resource.  The academic research conducted to support this publication will be provided in a second document which will be accessible through a working paper series on the Right to Health Unit website.
5. The layout of the present document has not been finalised.  However, it will not be text only.  Bullet points and text boxes which note key points for easy reading will be featured throughout.  Photographs of ‘accountability in action’ will be strategically placed in the document. Footnotes will be converted to end notes in the final document.

6. There is concern regarding translating the word ‘accountability’ in other languages.  This issue is being addressed through attempting to be clear about what the word ‘accountability’ means – its essential elements rather than providing a list of how the word has been translated in other languages.

Happy reading!  I look forward to your feedback.

Best

Helen
Accountability and the Right to Health: A framework for national action
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Glossary

Health Workers is a generic term to include all those developing, delivering, monitoring and evaluating preventive, curative and rehabilitative health ‘plans’ in the private and public health sector.  It also includes traditional healers whether or not they have been incorporated into the health sector.  Pursuant to the obligation to protect, the State has an obligation to ensure that traditional healers are aware of and carry out their responsibilities regarding the right to health.
Non-state actors refers to the international private business sector, intergovernmental and non-governmental organizations, civil society and professional organisations, local communities, families and individuals.

Plans

‘Plans’ is used as a generic word and includes programmes, policies and strategies.

Policy making process

The policy making process encompasses the whole spectrum of activities from initial decision to develop a policy, its design, implementation, monitoring and evaluation. 
Introduction – About this document
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1. What is the purpose of this document?

The purpose of this document is to assist policy makers to determine the content and role of monitoring and accountability in the context of the right to health.  This will support the core activities of policy development and implementation and delivering high quality and accessible health policy for all.  As such, it is a starting point for policy makers seeking to:

· Put the right to health at the centre of policy and planning;
· Introduce new ways of working in the development and implementation of health policy;
· Support and add value to their work on priorities such as:
· Fulfilling the obligations contained within the right to health;
· Ensuring the purpose and role of right to health accountability in the development and implementation of health plans is understood;

· Ensuring the purpose and role of monitoring in right to health accountability is understood;
· Ensuring the purpose and role of participation in right to health accountability is understood;
· The development of accessible and effective accountability mechanisms for the right to health.
2. Why is it needed?
Accountability is a distinctive, complex and important feature of the right to health. However, little work has been done to explore the meaning of accountability in the context of the right to health.  As a result, the notion of accountability is often seriously misunderstood.  
It is important to note that although the right to health demands accountability, this does not mean everybody working in the health sector has the task of holding duty-bearers to account.
  Nor does it simply mean ‘blame and punishment’.  On the contrary, it can be understood as an inquiry process which provides rights-holders (e.g. individuals and groups) with an opportunity to understand how duty-bearers have discharged their obligations, and also provides an opportunity to duty-bearers (the government and its agents) to explain their conduct.
  This inquiry process is to be effective, transparent and accessible.  
3. Who is it for?
The document is aimed at health policy makers.  This of course includes a broad range of people as health policy lies at the nexus of public health and health care, resource allocation, and the availability, accessibility, acceptability and quality of public health and health-care facilities, goods, services and programmes.  
It includes those engaged in health policy research, legislators, decision-makers, and professionals concerned with developing, implementing, and analysing health policy.  
It will also be of interest to a number of other groups involved in right to health issues such as the non-government sector and those who are involved in health advocacy issues.

4. What the document covers.

The document is an introduction to accountability in the context of the right to health.  It is designed to be used as a starting point for policy makers who are concerned with the incorporation of participation, monitoring and accountability into all aspects of their health policy and plans.  As an introduction to the area, it can also be used as a starting point for those who are advocating for implementation of the right to health.  
The document covers the following issues related to accountability in the context of the right to health:

· It gives an overview of the content of ‘the right to health’.  ‘Health’ covers the underlying determinants of health, such as an adequate supply of safe food, nutrition, safe water, adequate sanitation, a healthy environment, health related information, and freedom from discrimination in addition to access to and provision of health care.   
· As the document is concerned with accountability in the context of the right to health, it also looks at the prerequisites that need to be in place for accountability: the content of the obligations on the part of the government to respect, to protect and to fulfil the right to health.  
· It is concerned with bringing clarity to the accountability process: the essential elements of a continuous process which applies irrespective of the context.  It therefore covers the respective roles of monitoring and participation in the accountability process.  
· It describes the various accountability mechanisms that are available at a national, regional and international level. That is, the types of inquiry mechanisms available which provide rights-holders with an opportunity to understand how duty-bearers have discharged their obligations, and also provide an opportunity to duty-bearers to explain their conduct.

· Also described are the types of remedies which should be available to individuals and groups when their right to health has been breached.  
· To provide practical examples of accountability in action, case studies drawn from different regions of the world are drawn upon to give a flavour of the tangible benefits of and barriers to effective, transparent and accessible accountability.  

5. What the document does not cover.
The nature of the accountability relationship addressed in this introductory document is limited to that of the accountability relationship between the government and the individual and group recipient/s of the right to health within the borders of a country.  It focuses upon the obligations of the government to respect, protect and fulfil the right to health of their population.  While it is recognised that there are numerous and diverse organisations and arrangements that are typically interposed between the government and the population (for example, non-government organisations, private national and international corporations, international financial institutions), it is beyond the scope of this publication to address these complex relationships. 
The document does not address the unsettled issue of government accountability in international assistance and cooperation.  Clearly, the obligations contained within the right to health are not restricted to the borders of a country and do involve some form of international assistance and cooperation.  However, while the topic of international assistance and cooperation is increasingly being analysed by various commentators and actors, it is currently unclear what form this international assistance and cooperation should take and how governments will be made accountable for this obligation.    
Ultimately, while all members of society have responsibilities regarding the realisation of the right to health, it is the government of a country through the obligations to respect, protect and fulfil who is accountable for compliance with the International Covenant of Economic, Social and Cultural Rights.

6. How has the document been produced?

The document has been produced by drawing upon the experience of a large number of people with expertise in human rights generally and the right to health specifically, in health policy, and in health research.  The project was financially supported by the Foundation of the Open Society Institute.

The process of development included a literature review which looked at existing understandings of accountability in political science literature, development literature and human rights literature.  Following this exercise, a list of discussion points was developed.  These discussion points were circulated to the participants of a consultation day held at the British Medical Association, London.  These participants were drawn from government health sectors, international and national non-government organisations and academia. Following this a first draft of the document was prepared.  This draft formed the basis of a discussion held at the Annual Conference of the International Federation of Health and Human Rights Organisations, Zimbabwe.  The document was also the basis of a presentation at the CSGR/UNDP conference ‘Governance of HIV/AIDS Response: Making participation and accountability count’ held at the University of Warwick, 5h – 6th November 2007. These two events ensured that the document was reviewed by a large number of people with expertise and interest in the area.  In addition, the draft was circulated to human rights academics, health academics, representatives of government health departments and non-government organisations in Asia, Oceania, Latin America, North America, Europe and Africa.  
The case studies were obtained from ‘field workers’ and academics involved in each of the ‘stories’.  It was considered important to incorporate these stories to ensure that examples of ‘accountability in action’ could be included to provide examples of the tangible benefits accountability can provide to policy makers and to policy development and implementation.  In addition, the case studies reveal the barriers that are present when attempting to develop effective, accessible and easily understood accountability mechanisms.  All of these participants who generously provided their time and expertise were contacted via telephone and electronic mail following their review of the draft document and prior to preparation of the final edited document.    
7. How can it be used?

The document can be an information resource and advocacy tool for both health policy people and health advocates.  It provides knowledge on the right to health, the obligations contained in the right to health and examples of ‘accountability in action.’   As such it can assist health policy people in fulfilling the obligations of the government to provide the environment in which people can undertake their responsibilities in fulfilling the right to health.  At the same time, it can operate as a tool to support those advocating for implementation of the right to health.
Clearly there are limitations to the document. For example, the case studies may not be replicable and they may not be ideal.  Examples come from both the north and the south.  The document attempts to avoid being overly prescriptive as methods of accountability vary with the issue and the context.  By setting out examples which include strengths and weaknesses, the key features of accountability in the context of the right to health can be identified.  This in turn can assist with identifying recommendations for future action. 
The right to the highest attainable standard of health
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1. The right to health and where to find it 
The right to health is a fundamental human right.  The term ‘right to health’ is used as a convenient abbreviation for the more accurate formulation of the ‘right of everyone to the enjoyment of the highest attainable standard of physical and mental health’.  The right to health is not a right to be healthy; the government cannot fully ensure good health as it is influenced by some factors which are in whole or in part outside the government’s control, such as individual susceptibility to ill-health.
The right to health can be found in laws at three different levels: international, regional and domestic.
(a) International

There are a range of international human rights instruments (also known as treaties, covenants or conventions) that recognize the right to health.  Though first formulated in the World Health Organisation (WHO) Constitution (1946), the central formulation of the right to health is contained in Article 12 of the International Covenant on Economic, Social and Cultural Rights (ICESCR or the Covenant). (See below)
The right is also contained in international treaties that have been created to protect the human rights of particular groups, such as children, women and those who are subject to discrimination on the basis of race.
  There is also a treaty on the rights of disabled people which has not yet come into force.  The existence of these treaties highlights that human rights have a preoccupation with people who are vulnerable to discrimination and marginalization and may require special attention.  
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(b) Regional

The right to health is also recognized at a regional level in Africa, Europe and Latin America.  

The African [Banjul] Charter on Human and Peoples’ Rights was adopted by the African Commission on Human and Peoples’ Rights body on 27 June 1981.  The Banjul Charter covers civil and political rights and economic, social and cultural human rights. The right to health is recognised in Article 16. 
The European Convention on Human Rights (the European Convention) was adopted by the Council of Europe in 1950.  The European Convention focuses upon civil and political rights.  However, because of a broad interpretation of some of the rights, it is capable of addressing components of the right to health.  In addition to the European Convention, there is the European Social Charter (Revised) which entered into force/came into operation/became active (??) on the 1st September 1999.  The European Social Charter specifically addresses the right to health in articles 11 and 13. 

The inter-American system of human rights protections is built on the foundations of the 1948 American Declaration on the Rights and Duties of Man and the American Convention on Human Rights (the American Convention) adopted by the Organization of American States on 22nd November 1969.  The American Convention focuses upon civil and political rights.  However, because of a broad interpretation of some of the rights contained in the American Convention, particularly the right to life, an extensive amount of the right to health has been legally protected.  Also the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol of San Salvador) which entered into force on the 16th November 1999 recognises the right to health in article 10.  However, claims by rights-holders of breaches of the right to health against the government cannot be brought to the regional treaty body under the Protocol of San Salvador.

(c) Domestic

The right to health is recognised in numerous national constitutions.
  It has also been indirectly protected in domestic legislation that has been developed pursuant to a regional treaty.  
Text box on the number of constitutions that recognise the right to health.

Text box on different ways that it can be recognised e.g. South Africa v. India. 
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2. What does the right to health contain?

Text box on key contents (freedoms, entitlements, AAAQ, non-discrimination and equality, participation)
(a) Freedoms and entitlements
The right to health encompasses both freedoms and entitlements.  The freedoms include, for example, the right to make decisions about one’s health, including sexual and reproductive freedom, and the right to be free from interference, such as the right to be free from non-consensual medical treatment.  The entitlements include the right to the underlying determinants of health, such as adequate sanitation, safe water, adequate food and shelter, safe and healthy working conditions and, a healthy environment.
(b) Availability, accessibility, acceptability, quality
The right to health also contains four inter-related and essential elements: (1) Availability, (2) Accessibility, (3) Acceptability, and (4) Quality. 
  While these essential elements are often described in connection to health care services, programs and goods, they also apply to the underlying determinants of health.  In other words, health care must be available, but safe water and food must be available too.  The AAAQ framework is especially useful in the context of policy making for the right to health and is summarized here.

Availability
Health facilities, goods and services must be available in sufficient quantity within the country.  This includes, for example, hospitals, clinics, trained health professionals and essential medicines, as well as underlying determinants, such as safe drinking water and adequate sanitation facilities.

Accessibility
Health facilities, goods and services must be accessible to everyone without discrimination, especially the most vulnerable or marginalized people.  They must be physically accessible, meaning within safe physical reach of all sections of the population, including people with disabilities and people in rural areas.  They must be economically accessible, meaning affordable to all.  Moreover, accessibility includes the right to seek, receive and impart information on health.
  This latter component of accessibility is particularly important for the purposes of accountability.    
Acceptability
Health facilities, goods and services must be respectful of medical ethics, including the right to confidentiality, and they must be sensitive to cultures, communities and gender.  Further, health information must be provided in local languages.

Quality

Health facilities, goods and services must also be scientifically and medically appropriate and of good quality.  Further, the underlying determinants of health must be appropriate and of good quality too.
  Thus, for example, water and health education, in addition to hospitals and medicines, must be of good quality. 
(c) Non-discrimination and equality
Central to the right to health is non-discrimination and equality. The right to health belongs to every one.  A person’s chances of enjoying good health must not be unfairly disadvantaged because of their sex, race, religion, age, language, colour, disability, health status (e.g. HIV/AIDS), national or social origin, sexual orientation, political or other opinion, property, birth, civil, political, social or other status as this is incompatible with the right to health.  In addition, health policy must be developed in a manner that respects the cultural diversity of a country.  Special attention must also be paid to promoting the equality of women and men and of vulnerable and marginalized groups.
  Indeed, careful consideration of health resource allocations is required to ensure that health policy and spending promotes equality rather than contributing to or perpetuating inequalities.

(d) Participation
A further important aspect of the right to health “is the participation of the population in all health-related decision-making at the community, national and international levels.”
  People are entitled to participate in decision-making and policy formulation relating to their health at local, national and international levels.   Steps must be taken to enable the participation to take place.  Importantly, effective participation relies in part upon other rights such as the rights to seek, receive and impart health-related information, the right to express views freely, and the right to basic health education, as well as policy-making processes that can be easily understood.  Full participation on a non-discriminatory basis also requires special attention to sharing information with and seeking the views of women and men, as well as the views of vulnerable and marginalized people.

All of the above are necessary pre-requisites to the establishment of effective, accessible, and transparent monitoring and accountability in the context of the right to health.

3. Does the right to health have to be implemented immediately?

The right to health is subject to progressive realization and resource constraints.  Put simply, all countries are expected to be doing better in five years time than what they are doing today (progressive realization).  Many countries do not currently have the resources necessary to implement fully the right to health for all people.  Nonetheless, governments must take deliberate and concrete steps toward the full realization of the right to health for all.
The corollary to the obligation to progressively realize the right to health is that “there is a strong presumption that retrogressive measures taken in relation to the right to health are not permissible.”
  
As all governments are obliged to continuously improve the enjoyment of the right to health, they must identify clear indicators and benchmarks in their national health strategy and action plan and ensure the collection of relevant data for measuring progress over time.  This data must be broken down on the basis of major social classifications (e.g. sex, ethnicity, urban/rural/remote) to identify whether any particular group is unfairly disadvantaged.  
It should be emphasized, however that the international right to health also imposes some core obligations of immediate effect. These core obligations require, at the very least, minimum essential levels of primary health care, food, housing, sanitation, essential drugs and the adoption and implementation of a national health strategy. Hence, even in the presence of limited resources, the government is required to give first priority to the most basic health needs of the population and to pay particular attention to protecting the most vulnerable sections of the population.
4. How is the right to health made real?

The right to health is made real principally through two ways:
1. Duty-bearers complying with specific right to health obligations.  These obligations commence when the country becomes a party to the ICESCR (or any other treaty which includes the right to health); and

2. By rights-holders claiming their rights.

(a) Right to health obligations
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The State has specific obligations under international law to respect, protect and fulfil the right to health.
 
Respect

The obligation to respect requires States to refrain from denying or limiting equal access for all persons to health facilities, goods and services which includes the underlying determinants of health.  For example, the failure of the government to take into account its legal obligations regarding the right to health when entering into bilateral or multilateral agreements with other States, international organizations or multinational corporations would amount to a violation of the obligation to respect. 
(TEXT BOX ON BILATERAL TRADE AGREEMENTS AND ACCESS TO MEDICINES – NB more than a reiteration of the facts – needs an explanation on how it is practically applied to the obligation to respect )
Protect

The obligation to protect means that States should take steps to prevent third parties from jeopardizing the health of others. For example, failure on the part of the government to enact or enforce laws to prevent the pollution of water, air and soil by extractive and manufacturing industries would amount to a violation of the obligation to protect. 
(TEXT BOX ON THE OGONI COMMUNITY IN NIGERIA – NB more than a reiteration of the facts – needs an explanation on how it is practically applied to the obligation to protect)

Fulfil

The obligation to fulfil requires States to give recognition to the right to health in national political and legal systems and adopt and implement a national health policy designed to ensure the right to health for everyone.  For example, insufficient expenditure or misallocation of public resources which results in the non-enjoyment of the right to health by individuals or groups would constitute a violation of the obligation to fulfil.  
(TEXT BOX ON CASE LAW FROM COLUMBIA AND RESOURCE ALLOCATION FOR INTERNALLY DISPLACED PERSONS – NB more than a reiteration of the facts – needs an explanation on how it is practically applied to the obligation to fulfil)

(b) People claiming their rights

Finally, the right to health demands access to effective accountability mechanisms at both the national and international levels.  Rights-holders are entitled to adequate remedies when their right to health has been violated.  These remedies may take the form of restitution, compensation, satisfaction or guarantees of non-repetition.  In addition to judicial remedies, national ombudsmen and human rights commissions should also address violations of the right to health.
  
Accountability
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1. What is accountability?

Accountability is the device to ensure that duty-bearers comply with their right to health obligations.  For rules to be effective they require a mechanism of monitoring that prevents the violation of the right to health from going unnoticed, an opportunity for duty-bearers to explain their conduct together with an opportunity for rights-holders to understand the conduct of duty-bearers and mechanisms of enforcement that ‘get the incentives’ right.
Accountability is the device which provides:

· Monitoring to identify what is working, what is not working and what needs to change.  Put simple, a mechanism that prevents the violation of the right to health from going unnoticed;

· Duty-bearers with an opportunity to explain their conduct and rights-holders with an opportunity to understand how duty-bearers have discharged their right to health obligations; and
· Accessible mechanisms to ensure effective remedies when there has been a failure on the part of duty-bearers to fulfil their right to health obligations.
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2. What accountability is not.
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While conventionally government agents in the public sector have a duty to be responsive to the population, but they are to account to their managers, the right to health obligations require that duty-bearers are accountable to rights-holders. 

Accountability is also broader than responsibility.  

Responsibility lacks a formal compulsion to explain.
  As accountability in the context of the right to health includes a legal compulsion to explain, ‘responsibility’ cannot be synonymous with the notion of accountability.

3. Participation

The right to health includes the freedom of all people to seek, receive and impart information concerning health issues.  Access to health information enables people to claim quality health facilities, goods and services from the State and others. Effective accountability therefore depends upon having access to information, as well as the right to express views freely.
As accountability provides an opportunity for duty-bearers to explain how they are discharging their obligations and also provides an opportunity for rights-holders to understand the actions of rights-holders, it necessarily establishes a dialogue between the duty-bearers and the rights-holders.  Accountability makes both groups speak and engages them in public debate.
 

Participation in accountability is an active rather than a passive process. As the obligation is that decision-makers explain how they have discharged their obligations, there is a crucial transition from the passive recipient of information to the active participation of people in a genuinely questioning process.  It is therefore accompanied with the right to seek, receive and impart information.

This interpretation is supported by the accessibility element of AAAQ (see page 8) which includes informational accessibility; the right to seek, receive and impart information about health issues. 

INCLUDE A TEXT BOX ON THE RIGHT TO FOOD CAMPAIGN IN INDIA as an example of participation in accountability.  People are part of the accountability process asking local officials how money has been spent, how food has been distributed.
Important points that should be considered when dealing with the role of participation in accountability:

· Duty-bearers should understand that there is an obligation to respond to the demands of rights-holders; 
· Duty-bearers need to be aware of the fact that the views of some rights-holders (for example, disadvantaged and excluded groups) have in the past rarely a decisive influence in politics;  
· Duty-bearers cannot assume that rights-holders (for example, disadvantaged and excluded groups) have knowledge of their rights and entitlements; 
· Duty-bearers should acknowledge that the privilege and advantage experienced by traditional decision-makers on the basis of sex or ability or colour or economic, social and cultural background is often ignored.  They too will have to change.

· Duty-bearers should acknowledge the fact that it is frequently the interpretation of the most powerful, for example, the health sector agency that becomes dominant and the perceptions and experience of others is suppressed.  
All of these factors create obstacles to ensuring the accessibility and effectiveness of accountability in the context of the right to health.

Include a text box on what policy people have to do to ensure an active participatory process in accountability.
4. Monitoring for accountability
Policy making is a continuous and iterative process. It necessarily implies monitoring as an ongoing activity through all stages of the policy process: development, implementation and evaluation. 

Monitoring plays a dual role in accountability.

· First, it provides on an ongoing basis, the information that duty-bearers need to determine what areas should be focused on in order to reach their targets for the realisation of the right to health.  

· Secondly, it provides rights-holders with the information they need to claim their rights (to hold the government and its agents to account when obligations have not been fulfilled).

Monitoring information is provided through indicators.
(a) The functions of indicators

Indicators used as a monitoring tool for the accountability process serve several functions and include:

· monitoring the progress of policies;

· revealing whether government obligations are being met;

· giving early warning of potential violations;

· prompting preventive action; 

· highlighting difficult trade-offs in the presence of scarce resources; and 

· exposing issues that have been neglected or silenced. 

When the findings are released and turned into messages, they can be an important tool for the realisation of the right to health.
  

As rights-holders are entitled to obtain information and as duty-bearers have an obligation to release all relevant material, the results of monitoring must be made public.  There are multiple avenues for the release of this information.  For example, in many countries there is an institution at the national level which prepares on a periodic basis, reports on the health status of a population.

Monitoring information is also available at the regional level.  See for example the statistical information from the World Health Organisation Regional Offices available at: http://www.who.int/healthinfo/statistics/regions/en/index.html 

Monitoring information can also be obtained from the country reports of States parties to the various international human rights treaties.  For example, the country reports on implementation of the ICESCR are available at: http://www.ohchr.org/english/bodies/cescr/sessions.htm 
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(b) Types of indicators
There are three types of indicators to monitor implementation of the right to health:

· Structural;

· Process; and

· Outcome.

The use of this typology should lead to the use of consistent language at the national, regional and international levels during the future development of indicators for the purposes of accountability.

It is important to note that as the indicators will address the right to health, they will necessarily include indicators related to accountability. 

Structural indicators

Structural indicators are usually framed as a question with a yes/no answer.  The following are examples of structural indicators:

· Has the State ratified the International Covenant on Economic, Social and Cultural Rights?

· Is the right to health contained in the Constitution or other domestic legislation?

· Has a national health plan had been developed?

· Have the human rights of freedom of expression, association and information have been protected?  
· Are there structures in place to ensure right-holders can access publicly available monitoring information?

· Is there a national human rights institution with a mandate to conduct inquiries regarding implementation of the right to health?
Structural indicators, like all indicators, have limitations.  Answering ‘yes’ to any or all of the above gives no insight into whether the right to health is being implemented or whether the accountability mechanisms available in a country are operating in an effective and accessible way.

Process indicators

Process indicators provide information on the processes adopted to implement the right to health.  These indicators measure the degree to which activities required to meet right to health obligations are carried out and the progress of those activities.  
The following are examples of process indicators:

· Number of reports the State has submitted to the Committee on Economic, Social and Cultural Rights?

· Number of right to health cases that have been brought before the Constitutional Court?

· Number of inquiries conducted by the National Human Rights Institution related to the right to health?

· Number of health policy people who have received right to health training?

· Number of health workers trained in the right to health?

Outcome indicators

Outcome indicators measure the results achieved through health policy and programmes and show facts about people.
The following are examples of outcome indicators:

· The number of the number policy makers trained in the right to health accountability requirements.

· The number and type of health advocacy groups participating in right to health accountability mechanisms.   

All indicators are to be used with benchmarks to enable the monitoring of implementation over time.  Benchmarks are context dependent and are related to the ability of a State to carry out the necessary activities to implement the right to health.

5. Effective remedies
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The legal system of every State that is a party to the International Covenant on Economic, Social and Cultural Rights is to ensure that there are readily accessible and adequate remedies for violations of the right to health.

Remedies may take any one or more of the forms mentioned below:

· Restitution to re-establish the situation that existed prior to the violation of the right to health.  For example, under the obligation to respect, States are to refrain from denying or limiting equal access for all persons, including prisoners or detainees, minorities, asylum seekers and illegal immigrants, to preventive, curative and palliative health services.  When this obligation as been violated, the State is to ensure restoration of access to health services to particular individuals or groups whose access has been denied or limited.
· Compensation shall be provided for an economically assessable damage resulting from a violation of human rights.  Under the obligation to protect, the State is to take all necessary measures to safeguard persons within their jurisdiction from infringements of the right to health by third parties.  For example, illness and injury caused through the non-regulation of privately controlled industries resulting in chemical contamination of air and water (thinking here of Bhopal).  Economically assessable damage includes:
· physical or mental harm, including pain, suffering and emotional distress;

· loss of opportunity, for example, education

· costs required for medicines and medical services;

· material damages and loss of earnings, including future economic loss;

· costs required for legal or expert assistance.

· Rehabilitation is to be provided and include medical and psychological care as well as legal and social services.  Under the obligation to fulfil, States must ensure equal access for all to the underlying determinants of health, such as nutritiously safe food and potable drinking water, basic sanitation and adequate housing and living conditions.  Rehabilitation includes provision of social services.  For example, when a section of the population does not have access to underlying determinants such as basic sanitation and adequate housing and living conditions, rehabilitation includes the provision of these services.  (Here I am thinking of the content of the Australian HREOC Social Justice Report 2004).
· Satisfaction and guarantees of non-repetition.  This form of remedy includes:

· full and public disclosure of the truth;

· apology, including public acknowledgement of the facts and acceptance of responsibility;

· an official declaration or a judicial decision;

· judicial or administrative sanctions against the persons responsible for the violations;

· inclusion of right to health training for duty-bearers;

· conducting and strengthening, on a priority and continued basis, right to health training to all sectors of society, in particular to government ministers and their department staff and members of other political parties.

Duty-bearers have an obligation to ensure there are accessible and effective accountability mechanisms in place.  While the State is permitted to choose different forms of accountability mechanisms, all of these mechanisms must be accessible, transparent and effective.  Ultimately, all rights-holders are entitled to access an independent tribunal when they are claiming that their right to health has been violated.
Accountability mechanisms and where to find them

1. What are accountability mechanisms?

The right to health demands access to effective and transparent mechanisms of accountability at the national, regional and international levels.  While States are permitted to choose different forms of accountability mechanisms, all of these mechanisms must be accessible, transparent and effective. 

As part of establishing whether there has in fact been a violation, the accountability mechanism provides an opportunity for rights-holders to ask questions of and obtain a response from the duty-bearers.  Importantly, the device also provides an opportunity for the government to explain its conduct. 
Ultimately all rights-holders are entitled to access an independent tribunal to determine their rights when they are claiming that their right to health has been violated.


[image: image12]
2. Where can they be found?
They can be found at three different levels: national, regional and international.  

(a) National

There are a number of accountability mechanisms that should be available at the national level to allow the inquiry process to take place.  The mechanisms explicitly extend beyond traditional legal accountability mechanisms and include: judicial, quasi-judicial; administrative; parliamentary; and civil society movements.
(b) Regional

At a regional level, the accountability mechanisms include: regional treaty bodies, regional human rights courts, Special Rapporteurs and regional non-government organisations. 
(c) International

At an international level they include the United Nations treaty bodies, United Nations Special Procedures and international non-government organizations.  
A DESCRIPTION OF EACH OF THESE ACCOUNTABILITY MECHANISMS WILL BE INCLUDED.

ALSO INCLUDED WILL BE A SELECTION OF CASE STUDIES – ONE FROM EACH REGION OF THE WORLD.  EACH CASE STUDY WILL BE PRESENTED IN THE FORM OF A ‘STORY’ AND WILL DETAIL SEVERAL ACCOUNTABILITY MECHANISMS IN THE ONE ‘STORY’
THAN A FINAL SECTION OF ‘WHERE TO FROM HERE’ WILL BE INCLUDED.





















Governments (duty-bearers) and their agents (for example, policy makers) are accountable to rights-holders for implementation of the right to health highest attainable standard of physical and mental health.








Governments as duty-bearers and their agents (for example, policy makers) have an international human rights legal obligation to implement the right to the highest attainable standard of physical and mental health for all of their population.








It is the State that is the ultimate ‘duty bearer’ in relation to the right to health.  However, all members of society, including health policy people have responsibilities regarding the realization of the right to health.  The State therefore has the obligation to provide an environment which facilitates the discharge of these responsibilities.  








Rights-holders have the right to receive information on  whether duty-bearers are fulfilling their right to health obligations;





Duty-bearers have an obligation to make public all necessary details about implementation of the right to health;





Monitoring information must be made accessible to rights-holders in an understandable form.





The United Kingdom Human Rights Act 1998 protects:





The right to life


The right not to be tortured or treated in an inhuman or degrading way


The right to be free from slavery or forced labour


The right to liberty


The right to a fair trial


The right to no punishment without law


The right to respect for private and family life, hoe and correspondence


The right to freedom of thought, conscience and religion


The right to freedom of expression


The right to freedom of assembly and association


The right to marry and found a family


The right not to be discriminated against in relation to any of the rights contained in the European Convention


The right to peaceful enjoyment of possessions


The right to education


The right to free elections





Article 12 – The right to health





1. The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of health.





2. The steps to be taken by the State Parties to the present Covenant to achieve the full realization of this right shall include those necessary for:





(a) The provision for the reduction of the stillbirth-rate and of infant mortality and for the healthy development of the child;


(b) The improvement of all aspects of environmental and industrial hygiene;


(c) The prevention, treatment and control of epidemic, endemic, occupational and other diseases;


(d) The creation of conditions which would assure to all medical service and medical attention in the event of sickness.








Australia’s national agency for health and welfare statistics, the Australian Institute of Health and Welfare (AIHW) prepares on a biannual basis a national health report.  It is the nation’s authoritative source of information on patterns of health and illness, determinants of health, the supply and use of health services, and health services expenditure. Australia's Health 2006 is an essential reference and information resource for all Australians.  The AIHW is an Australian Government statutory authority accountable to Parliament and operates under the provisions of the Australian Institute of Health and Welfare Act 1987.  The Act ensures that the data collections are kept securely and under the strictest conditions with respect to privacy and confidentiality.  The AIHW works closely with all State, Territory and Australian Government health, housing and community services agencies in collecting, analysing and disseminating data. The AIHW also has agreements with a number of other organisations to facilitate collaboration. Those collaborations extend the scope of the AIHW's skills base and enhance the ability of the AIHW to perform its functions. 





Similar institutions exist in many countries such as New Zealand, Sweden, United Kingdom … examples from the South.





Health data is also available at an international level.  See for example the World Health Organization  Statistical Information System (WHOSIS) and the statistical information from WHO Regional Offices.





Right to health accountability is not the same as:





Responsiveness; or 


Responsibility.





Accountability requires:





Monitoring;


Explanation; and


Remedies.





Governments as duty-bearers and their agents (for example, policy makers) have an international human rights legal obligation to implement the right to the highest attainable standard of physical and mental health for all of their population.














Indicators are used as a monitoring tool for accountability





Duty-bearers should develop three types of indicators to monitor implementation of the right to health:





Structural;


Process; and


Outcome





Duty-bearers have an obligation to ensure:





That there are adequate legal or other appropriate remedies available to any rights-holder claiming that his or her right to health has been violated.  





That the right to a remedy against a violation of the right to health includes the right to access national, regional (if applicable) and international procedures for their protection.  





That the procedures to obtain a remedy when the right to health has been violated are known by all rights-holders 








Broadly speaking there are five categories of accountability mechanisms which should address violations of the right to health:


Judicial, for example judicial review of executive acts and omissions; regional human rights courts;


Quasi-judicial, for example, national human rights institutions; regional and international treaty bodies;


Administrative, for example, human rights impact assessment;


Political, for example, parliamentary committees;


Social, for example, domestic, regional and international civil society movements.
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