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Abstract: 

In the face of the twin energy-related challenges of climate change and security of supply, the promotion of energy efficiency in third countries, and especially in energy producing countries, takes an increasing importance in the external energy relations of the European Union. It has, for instance, evolved as one of the main pillars of the EU-Russian Energy Dialogue. The EU institutions understand that its main energy supplier is not only rich in natural gas, oil, coal and uranium. It also holds an enormous potential for the so-called “fifth energy source”: energy conservation. Developing this potential would not only contribute to secure the future availability of energy resources for the EU. It would also participate in the European and international efforts to combat climate change. This contribution analyses how the promotion of energy efficiency has been institutionalised in the external energy relations of the European Union with non-EU countries, and in particular with Russia. The aim of this analysis is to delimitate the concept of energy efficiency in the external energy relations of the European Union. Can energy efficiency be seen as a new paradigm for understanding the European external energy policy? Based on this conceptual delimitation, this contribution purports to describe and assess the legal mechanisms that the EU institutions have proposed to implement this approach in practice. What specific legal constraints and incentives can be developed to generate energy savings in the countries that determine Europe’s security of energy supply?
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Introduction
Energy efficiency is since long considered as a major pillar of the European energy policy.
 It lies today at the heart of the European strategy to create a sustainable, secure and competitive European energy market. Indeed, by generating primary energy savings, energy efficiency constitutes an important instrument in the combat against climate change. According to the European Commission, it constitutes “without doubt the quickest, most effective and most cost-effective manner for reducing greenhouse gas (GHG) emissions”.
 Moreover, energy efficiency contributes to increased security of supply by providing an alternative to additional energy production and network infrastructure.
 By the same token, it enables the European Union to reduce its dependency on imported fossil fuels. Finally, energy efficiency is likely to introduce competition on the demand side and so participate to the completion of the internal energy market, and more generally to the increased competitiveness of the European economy. The potential for such improvement and its beneficial impact for Europe are huge. It is indeed estimated that, by 2020, the European Union could reduce “at least 20 percent of its present energy consumption in a cost-effective manner, equivalent to 60 billion of Euros per year.”
 This potential of 20 percent cost-effective primary energy savings is nowadays generally considered by the EU institutions as a political target to be attained by 2020.

More recently, the concern for improved energy efficiency has shifted from the realm of the EU internal energy market to the EU external energy relations. Traditionally, the external energy policy aimed to guarantee the future availability of sufficient energy sources to meet the consumption needs of the EU by focusing on issues such as the promotion and protection of EU investments in the upstream energy sector of energy-producing countries, trade and contractual arrangements, and the transit of energy resources to the EU.
 The EU institutions now advocate energy efficiency improvements in non-EU countries as an alternative, or at least complement, to this traditional instruments. 
More than in Europe, the potential for energy savings in many EU partner countries is considerable. In Russia, for instance, the public authorities estimate the potential for the improvement of the energy efficiency of the general Russian economy by 2020 at at least 40 percent in comparison to Russia’s energy consumption in the year 2007.
 Under international energy law, energy efficiency or energy conservation qualifies as an energy source.
 It can thus be said that Russia is not only an energy power because of its huge reserves of natural gas, oil, coal and uranium. It also holds an enormous potential for the so-called “fifth energy source”: energy conservation.

This contribution aims to analyse the policy and regulatory approach that the EU institutions have developed in order to exploit the considerable energy savings potential of non-EU countries. I first examine the integration of energy efficiency in the EU external energy policy from a conceptual perspective. What place does energy efficiency hold in the current external energy relations of the EU? What are the reasons that underlie this approach and what are its objectives? I try to analyse whether the concept of energy efficiency in the EU external energy policy provides a new paradigm for understanding and approaching the new energy challenges to which the EU is confronted.
Based on this conceptual delimitation, I identify the specific policy and regulatory mechanisms that the EU institutions propose to improve the energy efficiency of the EU partner countries. The focus is on “the EU’s most important energy supplier”
 – the Russian Federation. 

In a third step, I evaluate the effectiveness of the EU “external energy efficiency policy” in the light of the main regulatory barriers that prevent energy efficiency investments in Russia today, i.e. the declarative nature of the national regulation on energy efficiency, the absence of a legal framework that enables the financial viability of these investments, and the risks of regulatory changes that face energy efficiency investments.
1.  Energy efficiency in the EU external energy policy: the development of a new paradigm?
1.1. The promotion of energy savings in non-EU countries to secure energy supply and combat climate change
The European Commission’s Green Paper Towards a European Strategy for the Security of Energy Supply of 29 November 2000 is often considered as the start of a new approach to the European policy to guarantee security of energy supply.
 In this document, the Commission advocated energy efficiency as an indispensable instrument to tackle the dual security of supply and climate change challenges that characterise the “new energy landscape of the 21st century”.
 Simultaneously, it proposed to integrate the promotion of energy efficiency and renewable energy sources in the EU external energy relations. In 2008, the Commission confirmed this approach in its Second Strategic Energy Review and stated that “[i]t is at least as important to achieve improved energy efficiency in other industrialised countries and emerging economies as in Europe”.
 
According to the Communication of the European Commission of 26 May 2003 on the Development of Energy Policy for the Enlarged European Union, its Neighbours and Partner Countries, such an external energy efficiency policy would be “necessary in the long term to assure our energy security”.
 Indeed, in accordance with the European Commission:
[i]nvestments into energy saving more broadly would free up resources that could be exported in the interest of both our neighbouring countries and the EU. Therefore, co-operation in the fields of energy efficiency and energy saving should be given even higher priority than is presently the case under the EU-Russia Energy Dialogue and the Euro-Mediterranean Partnership.

Following this reasoning, energy efficiency improvements in non-EU countries contribute to Europe’s security of supply because they reduce, or at least limit, energy consumption world-wide and so improve the availability of energy sources for the European Union. The potential for energy savings abroad – (and thus indirectly the positive impact on Europe’s energy security) – is considerable. Indeed, according to the Commission, the “efficiency of the energy systems of our partner countries (…) could be improved significantly.”
 These “low hanging fruits” in terms of energy savings abroad are an additional reason to integrate energy efficiency as a new pillar of the EU external energy policy.

The European Commission further elaborated this idea in its Green Paper on Energy Efficiency or Doing More with Less of 22 June 2005
 where it considered that:
[t]he recent increase in oil prices highlighted the impact of increased energy demand resulting from rapid growth in energy consumption in a number of countries, including China. Given the scarcity of energy resources and the limited spare production capacity, especially for hydrocarbons, it is obvious that energy importing countries increasingly become competitors for the same energy resources (…). Therefore, energy efficiency is an issue in the interest of all energy importing countries, including the Union, and should be integrated into their global strategy for security of energy supply.

The European Union should support the domestic efforts of non-EU countries, with priority for countries experiencing rapid economic growth, such as China and India.
 The EU should also work in this field with major consuming countries with developed economies, such as the United States of America, Canada and Japan. According to the European Commission’s Green Paper on a European Strategy for Sustainable, Competitive and Secure Energy of 8 March 2006:
[i]f these countries [e.g. China, India, the US, Canada and Japan] reduce the use of fossil fuels, it will also be beneficial for Europe’s energy security. The EU could significantly step up bilateral and multi-lateral cooperation with these countries with the objective of encouraging the rational use of energy worldwide (…).

The main reasons for energy efficiency cooperation with non-EU countries are thus primarily related to the “geopolitical and strategic interests of the EU”, i.e. guaranteeing the future availability of energy sources to supply Europe.
 
In addition, this strategy aims to contribute to the European efforts to combat climate change. According to the European Commission, the promotion of energy efficiency in non-EU countries would be “called for in the light of our shared commitment with our neighbouring countries to combat climate change.”
 Here to, however, the European approach is not totally disinterested. It is not solely based on moral considerations related to Europe’s “commitment to combat climate change”. Indeed, the Commission defends the view that “[a]ction to tackle climate change reinforces security of energy supply”.
 Energy efficiency investments can generate a “double dividend”
 by guaranteeing security of supply in a climate-friendly way. Moreover, this external climate change policy pursues commercial objectives. The European Commission argued in its Green Paper on Energy Efficiency or Doing More with Less that:
[d]ue to the fact that the EU, since the first energy crisis in the early 1970’s, has put in place coherent policies and programmes for energy efficiency promotion, the EU’s energy-efficiency manufacturing industry is now well placed to make the most of new opportunities and to gain new markets in third countries. European industry is at the forefront in technology, and occupies the strategic high ground in the global competition on energy-efficiency technology in most sectors (…). Renewed efforts for an international drive on energy efficiency could play a key role in consolidating the European industry’s role as world leader in this field and could contribute to boosting Europe’s competitive edge in the energy sector.

The implementation of energy efficiency measures abroad would thus be a way to stimulate the realisation of business (export) opportunities for EU companies, in addition to the positive impact on Europe’s security of energy supply and climate change policy.
Following the European Commission’s 2000 Green Paper on an EU Strategy for the Security of Energy, the importance to promote energy efficiency improvements in the EU external energy policy has been endorsed by the other EU institutions. The European Council considered in the Presidency Conclusions of 24 March 2006 that: 

[i]n its energy dialogues with third countries, the EU should facilitate the development of sustainable and efficient energy systems and assume a more proactive approach in combating climate change, promoting renewables, low emission technologies and energy efficiency and the implementation of the Kyoto Protocol mechanisms.

The Council meeting on Energy of 19 February 2009 confirmed that:

[d]ue to increasing energy demand worldwide and in order to ensure a more diversified and secure supply, energy policy represents a key part of external relations of the EU and its Member States. Building on the ‘Energy Policy for Europe’ Action Plan, the Council stresses that (...) [m]essages to third countries should be consistent with the EU policy objectives, focusing on the reduction of GHG, energy efficiency, renewable and low-emission technologies.

Along the same line, the European Parliament the European Parliament in its Resolution of 23 March 2006 on Security of Energy Supply in the European Union
 stressed “the importance of including in the new energy diplomacy of the EU a constructive dialogue with all major consumers of energy and notably emerging economies on energy efficiency and energy conservation”.
 Moreover, in its Resolution of 26 September 2007 on towards a Common European Foreign Policy on Energy
 the European Parliament advocated the:

creation of a common European foreign policy on energy, covering security of supply, transit and investment related to energy security, and the promotion of energy efficiency and energy savings as well as clean and renewable energy sources, particularly in relations with countries whose energy consumption is growing rapidly.

Similarly it noted in its Resolution of 3 February 2009 on the Second Strategic Energy Review
 that “China's growing energy consumption and greenhouse gas emissions represent a huge challenge to environmental goals and security of energy supply”. It called on this basis for “an enhanced cooperation between the EU and China to promote the transfer of low carbon technology, in particular energy efficiency and renewable”.

The promotion of energy efficiency in the EU external energy policy is not limited to “key consumer countries”
 such as China, India, the United States of America, Canada and Japan. It is also directed to the major energy producing countries that supply Europe. In this respect, energy efficiency holds an important place in the European Neighborhood Policy.
 The concern for energy savings in the national economy of the energy suppliers of the EU has been integrated in the Partnership and Cooperation Agreements,
 Action Plans
 and Memoranda of Understanding
 between these countries and the EU. By the same token, it is a key aspect of the so-called INterstate Oil and GAs To Europe (INOGATE) Program,
 the Baku Initiative
 and the Eastern Partnership and the Black Sea Synergy initiative.
 Moreover, the European Commission supports New Partnerships for Renewable Energy
 and Energy Efficiency Cooperation with the Mediterranean and Gulf states.
 Along the same line, the European Parliament recently called on the European Union to cooperate with the countries of the Mediterranean region, and of North Africa “in view of their significant energy resource potential”.
 It considered, in particular, that “the use of solar and wind energy should be researched and encouraged” and called, therefore, for “common objectives for renewable energy and energy efficiency”.

As for major consuming countries, the reasoning underlying the promotion of energy savings in energy producing countries is primarily related to the “geopolitical and strategic interests of the EU”. Indeed, the EU is helping these countries to focus on alternative energy sources and energy efficiency in order to “release important energy resources.”

In addition to major energy consuming and producing countries, a third target group for the EU external energy efficiency policy is constituted of transit countries. The European Commission has for instance undertaken action to modernise and thus improve the energy efficiency of the Ukrainian transit system.
 Following the Russo-Ukrainian gas crises, leading analysts pointed to Ukraine’s very energy-inefficient economy
 as one of the causes of its heavy dependence on imported Russian gas and thus one of the major concerns for the European Union. In this context, they argued in favour of reducing energy consumption via the implementation of energy-saving measures in the Ukrainian economy.

1.2. Energy efficiency in the EU-Russian Energy Dialogue

Energy efficiency also plays a central role in the relations between the EU and its main energy supplier – the Russian Federation. It has been included in the Partnership and Cooperation Agreement between Russia and the EU
 and is one of the cornerstones of the EU-Russian Energy Dialogue. Former EU Commissioner for Energy Piebalgs and Russian Energy Minister Shmatko considered in this respect that:

[i]mproving energy efficiency in all sectors of the economy and increasing the share of renewable energy resources has been one of the main priority areas of the EU-Russia Energy Cooperation since the beginning of the Energy Dialogue.

Moreover, energy efficiency is a central part of the recent EU-Russian Partnership for Modernisation agreed at the EU – Russia Summit in June 2010 in Rostov-on-Don.

In accordance with the general idea of energy efficiency promotion in the EU external energy policy, the EU institutions aim to stimulate the realisation of energy savings in Russia to guarantee the availability of energy resources for future supply to the EU. Indeed, in accordance with the Communication of the European Commission of 13 December 2004 on the Energy Dialogue between the European Union and the Russian Federation between 2000 and 2004: 
[t]he modernisation of the Russian economy, support to its high rate of growth (around 7% p.a.) makes it all the more essential that Russian industry adopts efficient energy practices in order to increase capacities for export, including towards the EU.

Moreover, according to the Thematic Group on Energy Efficiency of the EU–Russian Energy Dialogue, deepening cooperation in the field of energy efficiency between Russia and the European Union is “a crucial issue in order to intensify EU-Russia energy relations.” Indeed, such cooperation would:
increase the [European] security of energy supply because (…) energy savings in Russia would contribute to the availability of a higher level of Russian energy supply for export to the EU.

More than in other partner countries, the necessity to influence the domestic demand for energy resources in Russia is considered to be of particular importance for Europe’s security of energy supply given concerning levels of investment in the development of Russia’s energy infrastructure. In this view, the European Commission considered in its Communication of 12 October 2006 on External Energy Relations – From Principles to Action that:
[w]ith the current levels of investment in production, transport and distribution of energy products, concerns have been expressed that Russia may not be able adequately to satisfy the growing demand on both its export and domestic markets. There should, therefore, be a strong joint effort to improve the energy efficiency of the Russian economy.

The Commission’s concerns about the threat that the inadequacy of investments in the Russian energy sector, combined with rising domestic demand, poses for Europe’s security of energy supply, and the Commission’s conclusions about the necessity to stimulate energy savings in Russia to guarantee future supplies are shared by many observers. The International Energy Agency, for instance, is concerned that rising domestic gas demand “will begin to affect Russia’s position as a secure and reliable supplier”.
 Therefore, Russia could use its considerable energy efficiency potential to slow demand growth and help manage the above problems.
 According to the IEA:

[t]he economic value of the saved gas justifies the identified energy-efficiency improvements, which would also enhance energy security for Russia and importing countries. It will thus reinforce Russia’s role as a reliable supplier of natural gas in the coming decades.

Along the same lines, a report drafted by French senators on behalf of the EU delegation on EU-Russian relations expressed:

a real concern about Russia’s capacity to honour its commitments towards the European Union as regards the supply of hydrocarbons, given the increases in domestic demand and the lack of investments, in particular in the gas sector.

In the face of these challenges for Europe’s security of energy supply, the senators, in a similar way to the European Commission and the International Energy Agency highlighted Russia’s “huge potential in the field of energy efficiency and energy savings”.

Similarly to the general idea underlying the promotion of energy efficiency in the EU external energy policy, European support for energy efficiency improvements in Russia would not only contribute to Europe’s security of supply, but also to the European commitment to combat climate change.
 Stimulating energy savings in Russia would avoid nullifying European efforts to reduce domestic emissions of greenhouse gases through an increase of energy consumption in Russia. The European Parliament, for instance, called in its Resolution of 14 November 2007 on the EU-Russia Summit
 on the Russian Federation to “invest heavily in energy efficiency measures, given the urgent need to address the problem of climate change”. Moreover, it considered in its Resolution of 26 September 2007 on Towards a Common European Foreign Policy on Energy that “the principle of developing environment-friendly and energy-efficient technologies should be incorporated into a new agreement between the EU and Russia.”

Also in relation to Russia, the external energy efficiency and climate change agenda of the EU institutions can be considered to pursue commercial benefits. The participation of European companies in the modernisation and improvement of the energy efficiency of the national economy is expected to bring substantial economic gains.
 The modernisation of the electricity production infrastructure, for instance, represents a huge business opportunity for European energy companies. Indeed, the Russian electricity market is considered as “one of the world’s largest and fastest growing”.

Additional reasons could be mentioned to justify the European support for energy efficiency improvements in Russia. Energy efficiency investments could be considered as less strategically important and sensitive than traditional upstream energy investments. Cooperating in this field could thus be seen as a way to reinforce the mutual trust between the European and Russian partners.
1.3. Energy efficiency in bilateral relations between Russia and EU member states

The promotion of energy efficiency and energy savings in Russia is not only part of the “common” EU external energy policy. It is also actively supported by many EU member states individually in their bilateral relations with Russia. The Netherlands,
 Germany,
 Italy,
 Finland,
 France,
 and even Greece
 have discussed, concluded and/or implemented bilateral cooperation agreements with Russia in the field of energy efficiency improvements in Russia. Germany and France have even institutionalised this cooperation with the creation of joint Russian-German and Russian-French energy centres. The Russian-German Energy Agency (RuDEA)
 primarily focuses on the development of the Russian potential in energy efficiency and renewable energy sources. This agency takes place within the German-Russian Modernisation Partnership.

It is arguable that this bilateral approach to the promotion of energy efficiency pursues the same goals as the EU external energy policy, i.e. guaranteeing the future availability of Russian energy sources in a climate-friendly way.
 Energy efficiency could be seen as a way to tighten the bilateral links with Russia. By working together in this less strategic domain, the individual EU member states would actually aim to, or at least hope to, be the preferred partners when it comes to concluding deals on major upstream energy developments. In this way, cooperation in the field of energy efficiency in Russia could be considered as a strategy to increase the mutual bilateral trust and ties in order to more easily conclude traditional bilateral energy contracts in the future. 
In addition, EU member states also purport to harness the commercial potential that the huge investment needs in the modernisation of the Russian economy represent for their companies.

1.4. Preliminary assessment

It appears from this overview of EU policy and regulatory documents that energy efficiency became one of the pillars of the EU external energy policy of the 21st Century. The promotion of energy savings in major non-EU energy consuming, producing and transit countries aims to achieve the overarching goals of EU energy policy, i.e. to guarantee energy security, combat climate change and improve competitiveness. This approach contrasts with the traditional understanding of external energy policy as a policy aiming at stimulating investments in the upstream energy sector. Energy efficiency can therefore, to a certain extent, be considered as proposing a new “paradigm” for understanding external energy relations.
It is arguable that the EU institutions have opted to integrate the promotion of energy efficiency in the external energy policy because of the limited EU competences in this field. Energy efficiency is historically an EU competence. Internal rules were adopted in this field. According to the so-called “effect-doctrine” of the ERTA Judgment of the Court of Justice of the European Communities, this would allow the EU to exercise implied external powers in this field.
 In this view, it could be said that the limited EU competences would have forced the EU institutions to develop the energy efficiency “paradigm” in order to pursue some action in its energy relations with third countries.
This new approach provides key conceptual answers to the necessity to guarantee energy security in a carbon-constrained world. By reconciling energy security with climate change mitigation, it provides an ideal solution to the common energy challenges that the EU and its partner countries face. However, the energy efficiency paradigm as developed by the EU appears to suffer from important deficiencies in its approach to external energy relations.
Indeed, the promotion of energy efficiency in the external energy policy cannot be seen as a uniform policy that could be universally applied independently from the specific features of the recipient (non-EU) state. The opportunities and challenges related to the promotion of energy efficiency in non-EU countries may significantly differ depending on the qualification of the recipient countries concerned as major consuming, producing or transit countries. 

In all the scenarios the promotion of energy efficiency contributes to improving the general availability of energy sources. However, energy savings in energy-producing countries offer potential additional benefits. The EU or its member states could for instance argue that their support for the realisation of energy savings in energy-producing countries gives them the “right” to be supplied with the amount of energy saved.
 As seen above, one of the arguments that could justify member states’ support for energy savings in Russia is related to the opportunities that such cooperation could generate as regards their future participation to upstream energy projects. In this respect, being involved in the Russian energy efficiency sector offers much bigger opportunities than in energy consuming countries.
In addition, the opportunities that the realisation of energy savings in energy consuming countries
 represent for the EU could be considered as a threat to energy exporting countries. Energy savings reduce the need for additional energy sources or at least limit increases of energy consumption. This could have a potentially very damaging impact on the long-term financial viability of upstream energy projects. Uncertainty about the impact of energy efficiency measures on the energy demand of certain regions could dissuade the development of these projects. The impact that energy efficiency programmes in energy consuming countries could have on energy producing countries was for instance highlighted in the reactions of Russian officials to EU’s energy consumption forecasts in the Second Strategic Energy Review.

Also within energy-exporting countries themselves interests can diverge significantly. Energy efficiency can represent different benefits and challenges for the federal (national) and regional authorities. In Russia, for instance, the federal authorities advocate the necessity to modernise the economy and reduce the general energy intensity. However, the implementation of energy efficiency measures by the regional authorities could have negative consequences for the future allocation of gas to their region. Indeed, energy savings at the regional level could reduce the amount of gas to which the regions that implemented these savings were initially entitled. Energy efficiency is therefore seen as a sensitive issue by certain regional authorities. The federal interests are not always aligned with the regional interests.
Furthermore, differences can be identified as regards the strategic importance of the energy infrastructure that undergoes energy efficiency improvements. In Russia, for instance, the pipeline infrastructure for the transportation of oil and gas is considered to be of strategic national importance.
 The access of foreign parties to this infrastructure is historically a very sensitive topic. It can thus be expected that the national authorities would be particularly reluctant to allow foreign investments improving the efficiency of the pipeline infrastructure. Similarly, the access to the Russian gas network by oil producers in order to reduce the amount of “associated gas” being flared is a very controversial issue. In contrast, in energy consuming countries, the participation of foreign investors to the development and modernisation of the energy network infrastructure could not necessarily always be so controversial. 
Energy efficiency projects related to the network segment of the energy industry illustrate the fact that, while cooperation in the field of energy efficiency is in theory much less strategically sensitive than traditional upstream energy investments, this cooperation could in practice prove to be much more challenging. In the context of the EU-Russian energy relation, the sensitivity of network related energy efficiency projects has recently been highlighted by Russia’s heavy criticism of the Joint EU-Ukraine Declaration of 23 March 2009 on the Joint EU-Ukraine International Investment Conference on the Modernisation of Ukraine’s Gas Transit System.
 Russia’s Prime Minister Putin threatened to review Russia’s energy relations with the EU after the European Commission announced plans to modernise Ukraine’s gas transit system without involving Russia in this project. Putin argued that since Russia – as energy producing country – provides the gas that transits through this infrastructure, it should be involved in these modernisation plans in the transit country.
Moreover, the interests pursued with the promotion of energy efficiency in the EU external energy relations could differ from the agenda of the EU member states in their bilateral relations with Russia. Analysts often argue that Europe’s fundamental problem in its approach towards Russia is its inability to “speak with one voice”. Building upon this criticism, it is arguable that also in the field of energy efficiency a bilateral approach towards Russia could possibly undermine the common EU policy. Officially the Russian-German Modernisation Partnership promotes the idea that “[the Russian-German] bilateral experiences will benefit the European-Russian project.”
 Nevertheless, as mentioned above, energy efficiency could be seen as a political strategy to increase mutual trust and so gain priority access to the future development of traditional energy projects. In this view, it is arguable that energy efficiency could reinforce the divisions of the member states in their external energy policy towards Russia.
Energy efficiency does thus not provide a clear and unambiguous approach to external energy relations. It needs to be decomposed in function of the type of the recipient country concerned (energy consuming, energy producing and transit) and in function of the entity that advocates this principle in its external energy relations (the EU or the EU member states). Such a conceptual decomposition is essential in order to grasp the different challenges (sensitivities) and opportunities at stake. It is essential to balance the risks and benefits related to the promotion of energy efficiency in non-EU countries. Only based on such a balanced approach, it is possible to propose an efficient policy that would allow attaining the dual energy security and climate change mitigation goals of EU energy policy. 

Having examined the notion and raison d’être of energy efficiency in the EU external energy policy, I now look at the more practical content of this new approach. What concrete measures do the EU institutions propose to improve the energy efficiency of their partner countries and in particular of Russia?
2. The policy and regulatory instruments of the EU external energy efficiency policy

The EU develops its external energy efficiency policy by promoting the adoption of international political and legal documents. In addition to this diplomatic role on the international scene, the EU acts directly in its bilateral relations with partner countries by making use of internal EU legal rules in the field of energy efficiency and renewable energy. 
The focus of this chapter is on the policy and regulatory instruments that the EU institutions proposed and developed to create a legal framework in non-EU countries that is conductive to energy efficiency investments. I aim to examine general financial and institutional answers that are designed to facilitate energy savings abroad or at least have the potential to reduce the energy intensity of the EU partner countries, in particular of Russia.

Funds (e.g. TACIS funds, the Global Environmental Facility,
 the Global Energy Efficiency and Renewable Energy Fund
) and pilot projects (e.g. the EU energy efficiency projects in Arkhangelsk, Astrakhan and Kaliningrad,
 the Carnot project on clean coal
) are excluded from the scope of this analysis.
2.1. International law and the promotion of energy efficiency

2.1.1. The Energy Charter Treaty and the Protocol on Energy Efficiency

The Energy Charter Treaty (ECT)
 results from a European initiative
 aiming at facilitating Western, especially European, investments in the energy sectors of Russia and the Newly Independent States (NIS) following the breakdown of the Soviet Union.
 It was considered that the penetration of Western investments in the Eastern energy sector would generate a win-win exchange.
 On the one hand, it would contribute towards the improved security of energy supply in Europe. On the other hand, it would provide an impulse to transition the former Soviet countries towards market economies and stimulate the transfer of Western technology.

In addition to provisions on energy trade, transit, investment protection and dispute resolution, the ECT also contains provisions that directly deal with energy efficiency.
 In accordance with Article 19 of this Treaty, the Contracting Parties “shall strive to minimise in an economically efficient manner harmful Environmental Impacts occurring (…) from all operations within the Energy Cycle in its Area.” Importantly, Article 19 of the ECT recognises the precautionary principle and the “polluter pays” principle. Moreover this provision imposes specific “obligations” that are related to energy efficiency. The Contracting Parties shall “have particular regard to Improving Energy Efficiency, to developing and using renewable energy sources, to promoting the use of cleaner fuels and to employing technologies and technological means that reduce pollution.” Moreover, they shall promote market-oriented price formation and a fuller reflection of environmental costs. In addition, the parties shall “promote and co-operate in the research, development and application of energy efficient and environmentally sound technologies, practices and processes which will minimise harmful Environmental Impacts of all aspects of the Energy Cycle in an economically efficient manner”, and shall “encourage favourable conditions for the transfer and dissemination of such technologies”.

As its name indicates, the Energy Charter Treaty Protocol on Energy Efficiency and Related Environmental Aspects (PEEREA)
 specifically focuses on the promotion of energy efficiency. Building on Article 19 of the Energy Charter Treaty, the Protocol on Energy Efficiency defines in more detail the basic policy principles that can achieve energy savings, including market based reforms and “reduction of barriers to energy efficiency”. In accordance with Article 4, each Contracting Party “shall strive to ensure that energy efficiency policies are coordinated among all of its responsible authorities.” Article 5 enjoins the parties to “formulate strategies and policy aims for Improving Energy Efficiency (...) as appropriate in relation to their own specific energy conditions.” Article 8 provides that “[i]n order to achieve the policy aims formulated according to Article 5, each Contracting Party shall develop, implement and regularly update energy efficiency programmes best suited to its circumstances.” This provision proposes policies instruments such as the development of standards to improve the efficiency of energy using equipment, and efforts to harmonise these internationally to avoid trade distortions, as well as the support and promotion of energy efficient techniques such as combined heat and power (CHP) generation. Article 6 provides that the parties “shall encourage the implementation of new approaches and methods for financing energy efficiency and energy-related environmental protection investments, such as (…) Third Party Financing.” Moreover, they “shall endeavour to take advantage of and promote access to private capital markets and existing international financing institutions in order to facilitate investments in Improving Energy Efficiency”. Following Article 7, the parties “shall encourage commercial trade and co-operation in energy efficient and environmentally sound technologies, energy-related services and management practices.” From an institutional perspective, the Charter Conference shall, in accordance with Article 10 of the PEEREA, adopt procedures for keeping under review the implementation of these provisions, including reporting requirements. It shall also identify areas of cooperation. The Annex specifies areas of international cooperation, including the “development of economic, legislative and regulatory measures” and financing measures such as the “development of legal framework”, Third Party Financing, joint ventures and co-financing.
Russia signed the ECT on 17 December 1994. This Treaty has however never been ratified as required by Articles 14 and 15 of the Federal Law No. 101-FZ of 15 July 1995 on the International Treaties of the Russian Federation for its entry into force.
 On 20 August 2009, the Russian Federation officially informed the Depositary (Portugal) that it did not intend on becoming a Contracting Party to the ECT and the PEEREA.
 The absence of ratification does not mean that Russia lacks rights and obligations under the Treaty. Indeed, the ECT provides for its provisional application. In accordance with Article 45, paragraph 1 of the ECT, each Signatory Party agrees to apply the Treaty provisionally pending its entry into force, to the extent that such provisional application is not “inconsistent with its constitution, laws or regulations”.

In the famous Yukos cases, the Arbitral Tribunal ruled that the principle of provisional application was not inconsistent with Russia’s internal legislation.
 Russia was thus bound to apply the energy efficiency provisions until the 18th October 2009. 
Russia has effectively participated to the energy efficiency reviews by the Energy Charter Secretariat.
 It is arguable that Russia could still participate to the Energy Charter based on its signature of the Energy Charter Declaration. The ECT and the PEEREA have however no binding effect on Russia after the 18th of October 2009. 

For foreign companies that committed to energy efficiency investments in Russia before this date (e.g. the huge investments of E.ON, ENEL and FORTUM in the modernisation of the Russian electricity production sector), the acceptance of jurisdiction on the basis of Article 45 of the Energy Charter Treaty in the Yukos cases can be held to be of considerable importance.
 Following this ruling, the investment chapter of the Energy Charter Treaty and the dispute resolution clause, remain in force for these investors until 18 October 2029.
2.1.2. The Kyoto Protocol
The promotion of the flexible mechanisms (Joint Implementation (JI) and Clean Development Mechanism (CDM)) of the Kyoto Protocol
 constitutes one of the central aspects of the external EU energy efficiency policy. The EU institutions consistently highlight the opportunities that the JI and CDM mechanisms offer in terms of energy savings and GHG emission reductions. Indeed, the JI and CDM mechanisms represent an important source of financing for GHG emission reduction projects, such as energy efficiency and renewable energy projects, at least for the period from 2008 to 2012.

Support for the implementation of the Kyoto Protocol is for instance central to the INOGATE program.
 The flexible mechanisms are a core component of the Astana Ministerial Declaration of 30 November 2006 on Enhanced energy co-operation between the EU, the Littoral States of the Black and Caspian Seas and their neighbouring countries.
The Kyoto Protocol and its flexible mechanisms have been, and continue to be, of crucial importance in the context of EU-Russia Energy Dialogue, in particular as regards the EU efforts to improve the energy efficiency of the Russian economy. The European Commission considered for instance in its Communication of 17 December 2001 on EU-Russia Environmental Cooperation
 that:

[t]he EU and Russia have a common interest in implementation of the UN Framework Convention on Climate Change (UNFCCC) and the Kyoto Protocol. Further co-operation on climate change under the Partnership and Cooperation Agreement should maximise the synergies with the EU-Russia Energy Dialogue, outcome of which aims at attracting investments in the energy sector in Russia and improved energy efficiency. In this respect, the EU-Russia Energy Dialogue should also facilitate the development of Joint Implementation projects in Russia.
It later stated in its Communication of 13 December 2004 on The Energy Dialogue between the European Union and the Russian Federation between 2000 and 2004
 that:
[s]ince the start of the energy dialogue with Russia, the Commission has underlined the importance which it attaches to commitments under the Kyoto Protocol on climate change. In the framework of the dialogue, the Commission has insisted on raising the question of Russian ratification of the Protocol, without which the Protocol could not come into force. Russia’s implementation of the Kyoto Protocol should help Russia move towards a more efficient use of its energy resources.

Russia ratified the Kyoto Protocol.
 It is generally agreed that the EU has played a key role as regards Russia’s ratification. This ratification enabled the subsequent entry into force of this treaty. 
Russia’s ratification of the Kyoto Protocol was a very controversial issue in national politics.
 Opponents of the Kyoto Protocol argued that, although the economic decline following the collapse of the Soviet Union left Russia with a large surplus of GHG emissions,
 the expected rapid economic development of the country could nullify this excess.
 Binding Russia to limitations of its GHG emissions could therefore constrain its economic growth.
 On the other hand, proponents of Russia’s ratification (e.g. the former electricity quasi-monopoly RAO UES) pointed to the country’s great potential for emission reductions. They argued that the JI mechanism could contribute to the financing of the modernisation of Russia’s energy infrastructure and to the attraction of foreign technologies.
 RAO UES, for instance, counted on the JI mechanism to attract investments in the refurbishing of the existing installations, the construction of new state-of-the-art plants and the development of renewable energy.
 Analysts argue that, ultimately, Russia’s decision to ratify the Kyoto Protocol was driven by political reasons. It is considered as a bargaining move to secure the support of the European Union for its accession to the World Trade Organisation and to obtain a special status for the Kaliningrad Oblast.
 The potential offered by JI projects, as well as by emissions trading, only played a secondary role.

2.1.3. International Agreement on Energy Efficiency
The European Commission has actively promoted its external energy efficiency agenda in the context of the G8. The initial idea advocated by the European Commission was to create an International Agreement on Energy Efficiency with specific targets and standards.
 With a view to promoting energy efficiency world-wide, the European Commission’s Communication of 19 October 2006 on an Action Plan for Energy Efficiency: Realising the Potential
 proposed an international framework agreement involving both developed and developing countries, including Brazil, China, India, Japan, Russia and the United States. This agreement should have been done in collaboration with the United Nations, the International Energy Agency, G8 (Gleneagles Dialogue on Climate Change), the World Trade Organisation, the World Bank, the European Bank for Reconstruction and Development, the European Investment Bank and other institutions. In accordance with the Commission, the aim of such a “framework agreement” would have been to: 

develop closer co-operation on energy efficiency measurement and evaluation, minimum performance requirements for goods and services, labelling and certification, energy audits, stand-by losses, codes of conduct, and more. It should [have covered] all end-use sectors, including transport, as well as energy transformation, where the global potential is particularly large.

Along the same lines, in its Resolution of 23 March 2006 on Security of Energy Supply in the European Union,
 the European Parliament stressed:

the importance of including in the new energy diplomacy of the EU a constructive dialogue with all major consumers of energy and notably emerging economies on energy efficiency and energy conservation, with the aim of setting minimum efficiency standards for global goods like cars, appliances, consumer electronics and office equipment, to be harmonised in phases, and promoting at global level the integration of the environment into transport and energy decisions.
Eventually, at the G8 Energy Ministerial in Aomori in June 2008, the G8 countries plus China, India, South Korea and the EU adopted a declaration on the creation of an International Partnership for Energy Efficiency Cooperation.
 The International Partnership for Energy Efficiency Cooperation (IPEEC) aims to support the on-going work of the participants to promote energy efficiency by, for instance, compiling best practices, exchanging information, enabling joint-research and developing public-private partnerships. In contrast to the EU proposal, the IPEEC does not purport to develop binding standards or energy efficiency targets for the participants.
 
2.2. European law and the promotion of external energy efficiency

2.2.1. The “export” of the acquis communautaire

The European Commission considered in its Communication of 13 December 2004 on The EU-Russian Energy Dialogue between 2000 and 2004 that:

[t]he energy dialogue (…) has opened the way for the convergence of strategies in the Russian and EU markets. The principles of the internal energy market, such as energy efficiency, reform of internal industrial structures, reform in the electricity sector and unbundling, could provide part of the reference framework for the restructuring of Russia’s energy sector. Even if the two markets are separate, they should be inspired by shared principles.

The notion of “regulatory convergence”, “harmonisation” or approximation refers to the integration of EU legal principles into foreign countries. In contrast to the harmonisation of national regulations within the European Union, these countries do not participate to the creation of these principles, but are invited to unilaterally integrate ready-made rules into their legal systems. Regulatory convergence could thus, in a certain sense, be compared with the adoption of the acquis communautaire by candidate Member States in the context of their accession to the European Union. This later process can be described as “an obligation to fully align national laws, regulations and procedures in order to give effect to the entire body of EU law contained in the acquis communautaire.”
 Regulatory convergence needs however to be distinguished from this “full” incorporation of EU legislation into national law. It does indeed not require ‘the entire and wholesale exportation of all standards and regulatory frameworks pertinent to the energy sector’
, but would rather refer to the process of “bringing two legal systems closer together.”
 It is based on the adoption of common or equivalent, not identical, rules and standards. In this sense, regulatory convergence could be defined as the integration of EU principles in the legal regimes of Partner countries of the European Union, disconnected from any direct ambition of accession. This “external Europeanisation”
 could thus be considered as a unilateral approach, based on the recognition of the EU principles as “models”. 

The acquis communautaire in the field of energy efficiency consists of a considerable amount of documents.
 Among these documents, Directive 2006/32/EC on Energy End-Use Efficiency
 provides a general framework to enhance the cost-effective improvement of energy efficiency in the Member States.
 It aims to remove the existing bottlenecks impeding the efficient use of energy and by creating a market for energy services and other energy efficiency improvement measures.
 In this view, this Directive establishes a general indicative energy savings target of 9 percent to be attained by the Member States for the ninth year of application of the Directive.
 Moreover, it requires Member States to publish so-called Energy Efficiency Action Plans (EEAPs) describing the measures taken to achieve the target. Besides, the Directive mentions some mechanisms among which Member States have to choose in order to promote energy efficiency. These mechanisms among others include the obligation imposed on energy suppliers to offer energy services, the implementation of a white certificate scheme and the conclusion of voluntary agreements. Furthermore, the Directive determines some informative (e.g. energy audits, specific metering and belling obligations, certification schemes and the dissemination and exchange of best energy-savings practices) and financial (e.g. energy performance contracts, third party financing, funds) mechanisms. Moreover, it provides some specific criteria as regards the role of public authorities, and in particular public procurement, in relation to energy efficiency.

A second document of considerable relevance for energy efficiency improvements in the European Union consists of Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 Establishing a Scheme for Greenhouse Gas Emission Allowance Trading within the Community,
 as modified by Directive 2009/29/EC. The operators of the installations that fall within the scope of application of this Directive are required to cover their GHG emissions with a corresponding amount of emission rights (allowances). The expected scarcity of such allowances is supposed to create a pressure to reduce GHG emissions. The installations that are covered by the EU Emissions Trading Scheme are excluded from the scope of application of Directive 2006/32/EC on Energy End-Use Efficiency.

Moreover, it is essential to refer to Directive 2004/8/EC of 11 February 2004 on the Promotion of Cogeneration based on a Useful Heat Demand in the Internal Energy Market
 and Directive 2009/28/EC of 23 April 2009 on the Promotion of the Use of Energy from Renewable Sources.

Following the regulatory convergence approach of the EU external energy efficiency policy, non-EU partner countries would have to integrate these legislative documents in their internal legal order.
2.2.2. Joint Projects with third countries under the Renewable Energy Sources Directive
Directive 2009/28/EC on the Promotion of the Use of Energy from Renewable Sources allows Member States to reach their mandatory national targets for the use of renewable sources through cooperative measures with third countries.
 Member States can support the construction of renewable energy installations in non-EU countries and take the electricity produced by these installations into account to comply with their national targets. Therefore, the following conditions must be fulfilled.
 

Firstly, the electricity produced from renewable energy sources in a third country must be “consumed in the Community”.
 This requirement is considered met where an equivalent amount of electricity to the electricity accounted for has been firmly nominated to the allocated interconnection capacity.
Secondly, the electricity must be produced by new installations.
 This means installations that have been constructed since 25 June 2009, as well as increases in capacity after that date of existing installations. The rationale of this requirement is to avoid the diversion of existing renewable energy sources to the Community and their replacement in the third country by conventional energy sources.
 The proportion of renewable energy sources in the fuel mix of the third country may not be reduced as a consequence of the implementation of a “Joint Project”. On the contrary, the Member States should facilitate the domestic use by the third country concerned of a part of the electricity produced by the installations covered by the joint project.
 Moreover, the Member States should encourage the third countries to develop a renewable energy policy and adopt ambitious targets for the share of renewable energy in domestic consumption.

Thirdly, the support by Member States of renewable energy production in third countries must be exclusive. This means that the amount of electricity produced and exported must not have received support from a support scheme from a third country other than the investment aid granted to the installation.

The electricity systems of different regions of Russia (e.g. the Murmansk Oblast, the Leningrad Oblast, the Karelian Region, the Pskov Region, Kaliningrad, etc.) are interconnected within the European network (ENTSO). The “Joint Projects” mechanism thus offers interesting financial opportunities for electricity production from renewable energy sources in these regions.
 Article 16 of Directive 2009/28/EC obliges Member States to take “appropriate steps” to develop their interconnection capacity with third countries so as to stimulate the development of electricity production from renewable energy sources. This provision is an important legal basis for removing one of the main barriers to the developments of Joint Projects in Russia: the limited amount of interconnection capacity between Russia and the EU network. 

2.2.3. Linking under the EU Emissions Trading Scheme
The EU Emissions Trading Directive (Directive 2003/87/EC) authorises the operators of installations that fall within the scope of this Directive to use emission credits generated by JI and by CDM projects (respectively Emission Reduction Units (ERU) and Certified Emission Reductions (CERs)) to fulfil their obligations. The EU-ETS can thus, to a certain extent, be considered as a mechanism that can contribute to financing investments in energy efficiency projects in (Annex I and non-Annex I) non-EU countries.
Russia is an Annex I country. It has adopted a national regulation for the implementation of JI projects.
 Energy efficiency projects implemented in Russia in accordance with this procedure could thus in theory generate ERUs that could be purchased by EU companies. 
3. Evaluation of the policy and regulatory instruments
3.1. Evaluation criteria
In order to effectively contribute to the improvement of the energy efficiency in non-EU countries, the EU external energy efficiency policy must be adapted to the needs of the recipient non-EU countries in this field. To be efficient, the policy and regulatory approach that the EU institutions developed to stimulate energy savings abroad must contribute to tackle the barriers that prevent realising energy efficiency investments in these countries. An evaluation of the efficiency of the EU external energy efficiency policy can only be made in relation to the contribution of this policy to the neutralisation of these barriers.
What are the main regulatory barriers to energy efficiency investments? What prevents the transition of the Russian economy towards more energy efficiency patterns? 
Firstly, most experts agree that, in general, the most important barrier to the implementation of energy efficiency projects consists of the lack of a regulatory framework that enables the financial viability of these projects. In Europe, for instance, the European Commission stated that “financing is one of the major problems to be resolved” to ameliorate the energy efficiency of the economy.
 The difficulty to finance energy efficiency projects result from the current lack of internalisation of CO2 and other environmental and health externalities in energy prices.
 Current pricing for energy products “does not point consumers towards patterns of consumption which offer a more economical and rational use of energy”.
 Moreover, the European Commission identifies a lack of financing instruments adapted to energy-efficiency projects.

In Russia, the pricing issue is exacerbated by a tradition of “cost plus” tariffs, cross-subsidisation and comparatively low energy prices, far below international levels.
 Moreover, in contrast to the European Union, the presence of large reserves of fossil fuels on the Russian territory decreases the necessity to promote energy efficiency and renewable energy sources to diversify and guarantee the availability of energy supply.
 In addition, commercial financial institutions have limited experience in energy efficiency projects.
 Analysts consider that do not they have an interest in developing such experience because they are focusing on other opportunities.

Secondly, analysts highlight the declarative nature of energy efficiency regulations as one of the main flaws of the legal and political answers proposed in this field. In Europe, for instance, the use of declarative, and not mandatory, national energy efficiency targets in Directive 2006/32/EC on Energy End-Use Efficiency has been heavily criticised.
 
Along the same line, in Russia, commentators critically appraised the declarative content of the Federal Law No. 28-FZ of 3 April 1996 on Energy Efficiency.
 They also underscored the fact that most concepts and tools remained undeveloped in the Law, and thus had to be further implemented in future executive documents.
 The World Bank, for instance, stated that:

[the] federal and regional legislation on energy efficiency is largely declarative. It does not address key barriers, such as the lack of information and access to long-term funding. Measures to remove these barriers and stimulate uptake of financially viable energy-efficiency projects are essential to realising Russia’s energy efficiency potential.

The Federal Law No. 261-FZ of 23 November 2009 on Energy Efficiency
 replaced the Federal Law No. 28-FZ of 1996. This new Law provides for a much more detailed regulatory basis for energy efficiency investments. It creates a system of labelling and information for energy-consuming products and forbids the sale of incandescent lamps. Moreover, it establishes a system of energy efficiency requirements for buildings and introduces metering obligations. The Law also imposes specific measures and energy savings obligations on the public sector. Companies with state participation or that are active in the regulated segments of the energy industry have to integrate energy efficiency measures in their investment programs. In addition, the Law provides for a system of mandatory energy audits. It also contains financial incentives, such as fiscal measures, and creates a system of contracts for energy services. The new Law on Energy Efficiency thus contains important mandatory mechanisms. However, the practical impact of this Law is limited by the fact that, like the Federal Law No. 28-FZ of 1996, many measures must be further implemented by the competent executive authorities. Moreover, the scope of some mandatory requirements is very limited. The obligation for energy companies to audit their energy use, for instance, does not require these companies to implement the energy efficiency improvements that are proved to be economically justifiable. 
A third barrier consists of the inconsistent and insufficient implementation of the regulation on energy efficiency. According to the Energy Charter Secretariat:

[e]nforcement problems reduce the success of energy efficiency regulations. Enforcement is poor, especially in Central and Eastern Europe, partly due to uncertainty about which government bodies has the responsibility to enforce, partly due to lack of knowledge among civil servants and lack of resources.

In addition, it is arguable that this barrier results from the lack of identification by the executive and regulatory authorities, as well as by the industry and population, with the necessity to act in this field. Moreover, the regulatory solutions proposed at the national level do not always answer to the needs of the stakeholders.
 Some analysts, for instance, criticise the “overreliance on Western energy efficiency program models.”
 These programs can help, “but need to be significantly adapted to suit local markets and conditions.”

Fourthly, from a general perspective, energy efficiency investments are hindered by the instability and unpredictability of the regulatory framework that governs these investments. Perceived risks of changes of the “rules of the game” that investors in energy efficiency projects have taken into account to build their business case negatively affect the development of these projects. The risks of regulatory changes are internalised by adding a risk premium what increases the cost of capital for these projects. The impact of regulatory risks can be considered to be particularly severe when the financial viability of energy efficiency investments depends on support by the state (e.g. support schemes). The European Commission, for instance, considered that:
[o]ne of the main concerns with national support schemes is any stop-and-go nature of a system. Any instability in the system creates high investment risks (…). Thus, the system needs to be regarded as stable and reliable by the market participants in the long run in order to reduce the perceived risks.

In Russia, the risks of substantial modification of the rules on energy efficiency are exacerbated by the perceived low quality of the investment climate. Many analysts argue that the modernisation of the Russian economy is prevented by the general instability and unpredictability, as well as by the absence of strong guarantees as regards the enforcement of contracts. Indeed, according to North:

[t]he inability of societies to develop effective, low-cost enforcement of contracts is the most important source of both historical stagnation and contemporary underdevelopment.

Former Energy Commissioner Piebalgs explicitly considered that:

Russia needs to ensure a secure and attractive investment climate which reduces, as far as possible, the level of non-commercial risk. Worries or uncertainties about the legal, legislative or taxation regime increases the ‘risk premium’ element in the discounting rates that investors, Russian and foreign, use in evaluating investment projects.

The Government of the Russian Federation explicitly recognises the necessity to improve the stability and predictability of investment conditions to attract private investors in the Russian energy sector.

The Global Competitiveness Report 2009–2010 of the World Economic Forum puts Russia 119th of 133 analysed countries as regards the protection of property rights,
 96th as regards the favouritism in decisions of government officials, and 116th as regards judicial independence.
 Moreover, it is ranked 109th of 133 on the efficiency of legal framework in settling disputes, and 111th on the efficiency of the legal framework in challenging regulations.

The failure to complete these first-generation reforms in Russia constitutes an important barrier for investments in the modernisation of the Russian economy.
 As regards investments in renewable energy, Martinot defends the view that “[e]ven given information, proper price signals, and a conductive regulatory and contractual framework, one of the most serious barriers is (…) a perceived climate of high investment risk.”
 As regards JI projects, Laroui, Tellegen and Tourilova argue that “the attraction of possible investors for JI in Russia is also hampered by the overall unstable investment climate in Russia”.

3.2. Declarative nature

3.2.1. The “significance”
 of the Energy Charter Treaty and the Protocol on Energy Efficiency
Similarly to the Russian legislation on energy efficiency, the provisions on energy efficiency of the ECT and the PEEREA appear to be merely declarative. According to Bradbrook, “[a]dherence by states can be regarded as purely discretionary, and the obligations are no more than hortatory.”
 Article 19 of the ECT, for instance, only requires states to “strive to minimise” the environmental impact of their energy activities. Similarly, Article 4 of the PEEREA provides that states “shall strive to ensure” that energy efficiency policies are coordinated. 
While it is true that the ECT and the PEEREA contain more binding language, states’ obligations to act have been seriously limited by other considerations. Article 19 of the ECT, for instance, requires states to promote market-oriented price formation and a fuller reflection of environmental costs. It also provides for the obligation to promote and co-operate in research and to encourage favourable conditions for the transfer of energy efficiency technologies. However, these obligations are secondary to economic considerations.
 States shall act “in an economically efficient” and “cost-effective manner.” Along the same line, Article 5 of the PEEREA enjoins the parties to “formulate strategies and policy aims for improving energy efficiency”. However, states are only required to act to the extent that their efforts are “appropriate in relation to their own specific energy conditions” and are “best suited to their circumstances.” According to Bradbrook:

[these clauses] effectively give each country carte blanche to do as much or as little in relation to energy efficiency as it might wish at any given time. The article effectively makes each country the sole arbiter of what is appropriate action.

In addition to this subordination of energy efficiency policies to economic and local conditions, the effectiveness of the ECT and the PEEREA appears to be seriously limited by the fact that the energy efficiency provisions are vaguely formulated. Moreover, they can hardly be enforced at the international level.
 The ECT and PEEREA only provides for a system of review. As the 2007 Russian Energy Efficiency Review
 illustrates, this follow-up can be regarded as mere window-dressing, rather than an attempt to critically assess national policies implemented in this field.

An additional “vital weakness” of the ECT and the PEEREA is the absence of mandatory targets for energy efficiency improvements.

3.2.2. The significance of the G8+5 International Partnership for Energy Efficiency Cooperation (IPEEC)

In contrast to the EU proposal on the creation of an International Energy Efficiency Agreement, the G8+5 declaration on the creation of an International Partnership for Energy Efficiency Cooperation has not endorsed the idea of developing mandatory energy efficiency standards and targets for the participants.
 Following the opposition of the United States and of the emerging economies participating to this initiative, the EU proposal was “watered down to a voluntary ‘partnership’.”
 The IPEEC is thus another declaration regarding the necessity to undertake action and cooperate to improve the global energy efficiency. Here also, actions by the states appear to be purely discretionary.
3.2.2. The significance of the export of the acquis communautaire
As already introduced above, Directive 2006/32/EC on Energy End-Use Efficiency does not contain mandatory energy efficiency targets that Member States must achieve.
 In contrast to Directive 2009/28/EC on the Promotion of the Use of Energy from Renewable Sources, Directive 2006/32/EC on Energy End-Use Efficiency only provides for indicative targets. In addition, many of the provisions of this Directive are characterised with non-binding language.
 Member States have thus considerable discretion in the implementation of this Directive. The acquis communautaire in the field of energy efficiency appears thus, at least to a certain extent, to suffer from similar deficiencies to the Russian legislation on energy efficiency, inasmuch as it is also characterised with a non-binding language. “Exporting” this part of the acquis to Russia is thus unlikely to contribute to address the declarative nature of the Russian legislation on energy efficiency.

3.3. Financing

The ECT and the PEEREA fail to address adequately the issue of financing of energy efficiency investments.
 Article 6 of the PEEREA only requires the parties to “encourage the implementation of new approaches and methods for financing energy efficiency investments”. Besides this mere “encouragement”, the ECT and the PEEREA do not contain other financing commitments.
In contrast, the Kyoto Protocol provides for financing mechanisms of GHG emission reduction projects, including energy efficiency investments. As analysed above, the JI mechanism enables investors to receive additional financial support for their low-carbon (energy efficient) investments when these investments generate GHG emission reductions that would not occur under a business-as-usual scenario and when the financial viability of these projects is not possible under normal market conditions. The Emission Reduction Units (ERUs) that these projects generate can be purchased by EU investors or by the EU member states to fulfil their European and international emission reduction obligations. European participation to JI projects in Russia could thus contribute to the financing of the modernisation and improved energy efficiency of the Russian economy. 
However, the JI mechanism in Russia could also provide financial resources to projects that would be financially viable without this additional support (i.e. that are not financially “additional” as required by Article 6 of the Kyoto Protocol). As seen above, Russia is an Annex I country. Under the so-called “Track 1 procedure” it is entitled to approve JI projects on the basis of its own guidelines and procedures. In accordance with the Decree of the Government of the Russian Federation No. 843 on Measures for the Implementation of Article 6 of the Kyoto Protocol to the UNFCCC, JI projects are approved on the basis of their energy efficiency. Energy efficiency being a criterion for the competitive selection of JI projects, it can be assumed that only the most energy efficient projects are selected on this basis. Nevertheless, such a selection process does not guarantee that the additionality requirement within the meaning of Article 6 of the Kyoto Protocol and the UNFCCC Guidelines on the Implementation of Article 6 of the Kyoto Protocol will be fulfilled.
 Indeed, depending on the overall efficiency and amount of projects submitted for approval, it cannot be excluded that relatively inefficient projects that are not additional within the meaning of Article 6 of the Kyoto Protocol could be approved. If most projects that are submitted to Sberbank – the institution charged with the selection of JI projects – are relatively inefficient or could be realised without additional financial support, Sberbank could approve some of these relatively inefficient projects. This loose approval procedure runs the risk that Russia – which for the time being has a large surplus of Assigned Amount Units (AAUs)
 – would sell this “hot air” to other Annex I countries.
 In other words, the approval of JI projects that do not reduce GHG emissions with respect to business-as-usual conditions would enable Russia to sell it surplus of AAUs (“hot air”) in the form of ERUs. This would affect the environmental and financial integrity of the JI mechanism. Commentators argue that in this respect that:
[t]rack 1 opens a new channel for countries to ‘greenwash’ their AAUs. Under this argumentation a large surplus of AAUs constitutes an environmental integrity risk for Track 1 JI unless the projects are truly additional. Since JI projects can access the EU ETS through ERUs, there would be a danger this ‘hot air’ could be allowed to the EU ETS.
 

It is arguable that by purchasing the ERUs generated by JI projects in Russia, EU companies and member states primarily aim to achieve more easily and cheaply their GHG emission reduction obligations in comparison to internal emission reduction efforts. From the EU perspective, the JI mechanism provides for flexibility in the attainment of CO2 obligations. EU companies are interested in implementing these projects because it will allow them to meet their CO2 targets at least costs. If, as argued above, the Russian JI approval scheme does not provide for strong guarantees that the projects will effectively generate energy efficiency improvements that would not be implemented in the absence of this additional JI support, EU companies would simply benefit from cheaper emission credits without participating in the modernisation and improved energy efficiency of the Russian economy.
A similar criticism applies to the Joint Projects that EU member states can implement to attain their national renewable energy targets in accordance with Directive 2009/28/EC on the Promotion of the Use of Energy from Renewable Sources. These Joint Projects are primarily aimed to facilitate the attainment of national renewable energy objectives, not to promote the use of renewable energy and the realisation of energy efficiency improvements abroad. 
3.4. Investment risks

3.4.1. The protection of energy efficiency investments under the investment regime of the ECT 

The reduction of the non-commercial risks associated to energy investments is one of the core objectives of the ECT. There is no doubt that energy efficiency and renewable energy investments can, in theory, be considered as “investments” within the meaning of Article 1, paragraph 6 of the ECT. These investments are thus in theory protected under the investment and dispute resolution chapters of the ECT. For energy efficiency investments in Russia, however, this protection is limited to foreign companies that have entered the Russian market before the 18th October 2009.
 In accordance with the Decision on Jurisdiction and Admissibility in the Yukos cases, energy investments that are made after this date are not covered by the provisional application of the ECT.

The protection of investments in Russia is one of the main topics of the current negotiations on a future agreement between Russia and the EU. In this context, it is important to question whether the investment protection provisions of the ECT could be used as a model for a future agreement. Are the substantive investment protection provisions of the ECT adapted to the specific characteristics of energy efficiency investments?

The ECT was initially suggested as a mechanism to guarantee the EU energy security by stimulating and protecting investments in the “traditional” upstream energy sector. The investment protection regime of the ECT is largely inspired by the investment standards that can usually be found in most Bilateral Investment Treaties. Cameron argues in this respect that:

[m]ost BITs do not venture into the interrelationship between investment protection and regulation to promote or enforce environmental standards (...). The ECT is (...) almost explicitly not an environmental treaty.
 
Moreover, according to Wälde, most international investment treaties focus on “traditional political risk.”
 They do not explicitly aim to address the specific risks that characterise energy efficiency or climate change mitigation projects.
 This does not mean that the classic investment protection standards would not adequately protect energy efficiency investments. However, it calls for a thorough study of the interrelation between energy efficiency investments and international investment protection law. It is necessary to analyse the specific risks that are inherent to such investments in the light of the investment protection standards and the arbitral case law that has been developed in this field.
3.4.2. Improving investment stability for energy efficiency projects by exporting the acquis communautaire 
Could the integration of the acquis communautaire in Russia improve the stability of the domestic regulatory framework for energy efficiency projects? 
As introduced above, the European Commission considers regulatory changes as the most important risks that investments based on public support schemes face in Europe.
 The Commission reached this conclusion as regards the promotion of renewable energy projects. A similar conclusion could however also be made for energy efficiency projects. Directive 2006/32/EC on Energy End-Use Efficiency provides for the possibility to create funds, subsidies and other support mechanisms (e.g. white certificates) to help finance energy efficiency investments. It does, however, not oblige Member States to guarantee long-term stability of these support schemes. 

Recital 30 of Directive 2004//8/EC on the Promotion of Cogeneration provides explicitly that:

[w]ithin the purpose of this Directive to create a framework for promoting cogeneration it is important to emphasise the need for a stabile economical and administrative environment for investments in new cogeneration installations. Member States should be encouraged to address this need […] by avoiding frequent changes in administrative procedures etc.

However, Directive 2004//8/EC only refers to the importance of regulatory stability in its (non-binding) recitals. Member States are not hold by any requirement in this respect.

As regards support schemes for renewable electricity production, Article 4 of Directive 2001/77/EC of 27 September 2001 on the Promotion of Electricity Produced from Renewable Energy Sources in the Internal Electricity Market
 enjoined the European Commission to foresee transition periods of at least seven years and “maintain investor confidence” were it to present a harmonised European support scheme.
 However Directive 2009/28/EC of 23 April 2009 on the Promotion of the Use of Energy from Renewable Sources repealed Directive 2001/77/EC. It does not contain this stability requirement anymore.

The first European Emissions Trading Directive (Directive 2003/87/EC) has also been heavily criticised because of the lack of predictability and long-term perspective for investors generated by the allocation of allowances over short periods.
 Directive 2009/29/EC has somehow tackled this deficiency.
With some exceptions, it is thus doubtful that the export of EU regulations governing energy efficiency investments could provide an answer to the risks of potential regulatory changes of the Russian regulation on energy efficiency. Indeed, the EU acquis appears, at least to a certain extent, to suffer from comparable risks and uncertainties to those identified in the Russian context. 

3.5. Preliminary conclusions
The EU efforts to stimulate the creation in non-EU countries of a legal framework that is conductive of energy savings are characterised by important deficiencies. Interestingly, these deficiencies are comparable to the regulatory barriers that affect the Russian legislation on energy efficiency. Indeed, the policy and regulatory instruments developed in the context of the EU external energy efficiency policy are merely hortatory; they do not provide an adequate answer to the financing barrier of energy efficiency projects; and they do not offer to energy efficiency investors an absolute guarantee of protection against substantial changes of the “rules of the game” that form the basis of their investments.

Importantly, the EU legislation on energy efficiency is also affected by these deficiencies. A considerable part of the acquis communautaire on energy efficiency is largely declarative in nature (e.g. Directive 2006/32/EC). Moreover, investors in energy efficiency improvements in Europe can be exposed to considerable risks of regulatory changes and uncertainty that can affect the financial viability of their investments.
The European and Russian regulatory framework governing energy efficiency investments is thus characterised with comparable flaws. Proposing Russia to unilaterally integrate the EU acquis on energy efficiency will thus not address the barriers that currently prevent the modernisation of the Russian economy.
In addition, the “prestige” of EU energy models in Russia currently suffers from the present geopolitical and economic tensions between the European Union and Russia.
 In contrast to the post-Soviet transition period, Russia is unlikely to accept to unilaterally align its legislation to the regulatory “models” developed by the European “normative hegemon”.
 Moreover, Russia is increasingly critical towards the EU agenda to export the EU model to the NIS countries in the context of the European Neighbourhood Policy.

These challenges should not prevent the EU institutions from promoting the creation of rules that would enable to improve energy efficiency abroad. Nevertheless, the effectiveness of the EU external energy efficiency policy will depend on the recognition by the EU institutions of the limits of its unilateral approach towards Russia and of the limits of its own regulatory model. 
Following a “lesson-drawing” approach,
 the EU institutions should acknowledge the deficiencies of the EU energy efficiency “model” and experience in this field. This exercise will enable to identify regulatory flaws that are common to the regulation governing energy efficiency both in the EU and in Russia. These shared EU-Russian regulatory flaws should lie at the heart of the European policy to improve the Russian regulation on energy efficiency. They should constitute the basis of European attempts to harmonise the EU and Russian rules for energy savings.
4. Conclusions 
4.1. The concept of energy efficiency in the external energy policy

Energy efficiency has been acknowledged by the EU institutions as a new pillar of the external energy policy. European energy security, climate change mitigation and competition objectives should not only be attained by internal EU energy savings measures. These objectives also depend on the re-orientation of the economy of the partner countries of the EU towards more energy efficient patterns.
The integration of energy efficiency in the EU external energy relations offers crucial conceptual answers to the intertwined energy security and climate change challenges. It appears to be an essential tool to guarantee security of supply in a carbon-constrained world. Moreover, it is a creative answer to the historically limited EU external competences in the fields of energy and foreign investment policy.
Nevertheless, the concept of energy efficiency that the EU institutions developed in the context of the external energy policy fails to grasp the complexities that characterise the relations between the EU as net energy importing entity and its energy exporting and transit partners. It does not account for the diverging opportunities (benefits) and challenges (sensitivities) that characterise the promotion of energy efficiency in non-EU countries depending on the qualification of these countries as major consuming, producing or transit countries. 

It is essential to decline the concept of energy efficiency in function of the specific characteristics of the recipient non-EU country. Moreover, it is fundamental to take into account the interests of third-countries that could be affected by this external energy efficiency policy, even when they are not the target of a given energy efficiency policy. The usefulness of the concept of energy efficiency for approaching external energy relations is dependent on the understanding that, although strategically less sensitive than the traditional upstream energy sector, energy efficiency touches upon the entire energy chain. It can therefore affect vested interests of third states or parties in an unexpected way. 
The promotion of energy efficiency in non-EU countries is presented by the EU institutions as being in the geopolitical interests of the EU and its member states. It is also justified on the basis of moral grounds such as the EU commitment to climate change mitigation. Even in this respect, though, commercial interests – rather than moral considerations – appear to be the preponderant reason underlying this approach. Given the potential strategic benefits associated with external energy efficiency efforts, member states are also willing to pursue this approach on a bilateral way. These bilateral energy efficiency policies could compete with the “common” EU approach and thus be criticised on the basis of the classic concern that the EU is not “speaking with one voice” in its external energy relations.
4.2. The specific instruments of the external energy efficiency policy

The EU institutions have proposed and developed specific policy and regulatory instruments to assist the partner countries in the creation of a framework that would be conductive to energy efficiency improvements. One of the most important regulatory barriers to the development of energy efficiency projects is the absence of a legal framework that enables the financial viability of these investments. At the international level, the Kyoto Protocol (in particular its flexible mechanisms) is an essential tool to enable the financing of GHG emission reduction, and thus energy efficiency, projects. The EU institutions have played a crucial role in Russia’s ratification of this document. They now advocate the use of the project based Kyoto mechanisms in Russia to facilitate the modernisation of the Russian economy. However, being an Annex I country, Russia can develop its own Joint Implementation approval procedure. Given its current surplus of Assigned Amount Units, Russia could approve projects that are not truly “additional”. This runs the risk that Russia would export this “hot air” to the EU Emissions Trading Scheme. In this respect, the flexible mechanisms of the Kyoto Protocol would not be used to generate energy savings abroad, but to facilitate the fulfilment by EU companies of their GHG emission reduction obligations.
The same criticism applies to the Joint renewable energy Projects under Directive 2009/28/EC on the Promotion of the Use of Energy from Renewable Sources. This mechanism primarily aims to help member states to attain their national renewable energy target by importing renewable energy from non-EU countries. Recital 38 of Directive 2009/28/EC provides that Member States should encourage the third countries to develop a renewable energy policy and adopt ambitious targets for the share of renewable energy in domestic consumption. This is however not a binding provision. Joint Projects under Directive 2009/28/EC thus do not tackle the financing barrier that currently prevents energy efficiency and renewable energy investments in non-EU countries. It only purports to provide EU member states with more flexibility in their national renewable energy policies.
Risks of changes of the “rules of the game” are a second major barrier to the development of energy efficiency projects. More generally, the instability and unpredictability of the investment climate of many non-EU countries prevent the optimal deployment of capital in the modernisation of these economies. The EU institutions proposed the Energy Charter Treaty as a mechanism to improve the stability of investment conditions in energy producing countries in order to improve the EU energy security. Although the ECT contains provisions and a protocol on energy efficiency, commentators consider the ECT as “almost explicitly not an environmental treaty.”
 It can be seen as a legacy of the traditional external energy policy that focused on the development of upstream energy projects. Nevertheless, energy efficiency projects fall within the scope of application of the ECT. The question is whether the substantive investment protection standards of the ECT are adapted to the specific characteristics of energy efficiency projects. Do they offer adequate protection against the specific risks that investments in energy savings face? In the context of the current negotiations of a new EU-Russian or international energy regime, it is essential to make sure that the investment protection regime is adapted to these specific risks. A new energy regime must integrate the “paradigm shift” of the external energy policy by not only providing protection against the classical risks of outright state intervention with traditional upstream investments, but also protecting energy efficiency investments against more subtle regulatory changes.

A third regulatory barrier to energy efficiency improvements is the declarative nature of the regulation on energy efficiency. The ECT and its Protocol on Energy Efficiency are characterised by the same deficiency. The acquis communautaire on energy efficiency is also, at least to a certain extent, affected by this flaw. The EU institutions advocate the integration of this acquis by its partner countries as one of the main instruments to create a framework that will enable the realisation of energy savings in these countries. Given that the EU regulation on energy efficiency suffers from comparable deficiencies to the regulation of its partner countries, this approach is unlikely to generate the expected benefits.
Instead of focusing on the acquis communautaire as a regulatory “model” (best-practice), the EU institutions should look at the failures of its regulatory approach. The EU experience in the field of energy efficiency enables to identify important lessons. The EU external energy efficiency policy should focus on the lessons that can be learned by the past and current EU failures in the field of energy efficiency regulation instead of preaching its approach as “the single cosmopolitan standard, to the exclusion of all other norms”.
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