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Towards a Comprehensive Theory of Legal Harmonization between the EU and a Third Partner: the Case of the EU-Russian Energy Dialogue
Dr. Tatiana Romanova

Abstract: The paper argues that a new comprehensive theory of legal harmonization between the EU and a third partner (Russia) is needed and sketches a three-level concept.  The progress and prospects of legal approximation in EU-Russian energy relations are then explored through this theoretical prism.  Two issue arenas of the energy dialogue are compared and contrasted (market-making and clean energy) to identify the reasons for the success of the clean energy agenda and the causes of failure of the market-making initiatives.  Ways to improve the market-making part of the EU-Russian energy dialogue are also suggested on the basis of the three-level theory of legal approximation.
Introduction

Legal harmonization became a central piece of the international cooperation in the second half of the last century.  It was due to the intensification of relations among private actors (companies, NGOs, individuals) and to the gradual erosion of states’ monopoly in international relations.  However, the theory of legal harmonization between different states and entities like the European Union remains under-developed.  Legal harmonization has been explored either in the EU context (with the emphasis on the gradual convergence among member-states or candidate countries) or as a gradual development of a shared set of rules within an international organization.

None of these models accurately describes the relations between the European Union and a third country, which does not aspire to become a member state and yet is presumed to align its legislation with that of the EU.  Therefore, having inscribed the goal of legal approximation in their 1994 Partnership and Cooperation Agreement (article 55 spells this goal and identifies fifteen priority spheres for legal approximation
), Moscow and Brussels experienced difficulties in implementing it.  
Later documents on EU-Russian cooperation alluded to the process of legal approximation in a much more cautious tone.  The 1999 EU’s Common Strategy on Russia specified that “the progressive approximation of legislation and standards between Russia and the European Union, in accordance with the PCA, will facilitate the creation of a common economic area…” (EU 1999) while Russia emphasized in its Mid-Term Strategy (Russian Federation 1999) ISO standards and mutual recognition of certificates as well as approximation on a case by case basis.  
The goal of legal approximation in EU-Russian relations was confirmed – although in a much milder form – in the Roadmap for a Common Economic Space.  It reads that its objective is the “development of harmonised and compatible standards, regulations and conformity assessment procedures, where appropriate, including through enhanced regulatory dialogue and cooperation between responsible institutions and a reinforcement of the institutional capacities” (Russian Federation and the European Union 2005).
Debra Johnson and Paul Robinson (2005: 8) analyzing the 1999 Russian Strategy argued that by “alluding to broader international standards, with which the EU admittedly is also often anxious to comply”, Russia implied that the EU “is not the only game in town as far as Russia is concerned”.  However they did not further develop the significance of the Russian wording on legal approximation, which, in fact, suggests a more nuanced approach.
The practice of EU-Russian relations allows us to go further and to discern elements of a more comprehensive three-level theory of legal approximation between the EU and a third partner (Russia).  The first level is that of strategic goals of cooperation, the second one is about harmonization of goals in a specific policy while the third one is about the implementation, its instruments and, possibly, institutions.  
The key for the success of legal approximation is the second level (i.e. convergence of policy goals).  Moreover, divergent means of implementation are not a barrier for legal approximation.  Rather they are a way to deal with today’s complex realities and national specificities.  It is also in line with the EU’s minimum harmonization approach, promoted since the 1980s.  Finally, understanding the differences between the levels and a clear allocation of the discussed issue to its level is essential for the successful legal harmonization.  

Energy was not specifically mentioned in article 55 of the PCA on legal approximation because it was expected to be regulated by market principles and the Energy Charter Treaty “against a background of the progressive integration of the energy markets in Europe” (PCA 1994: article 65).  However, it gradually became the most developed field of EU-Russian cooperation and requires substantial legal approximation.  Therefore, it was chosen to test the new theory of legal approximation.  
According to the official estimates, 65,8% of the EU-Russian trade comes from mineral fuel, lubricants and related materials (European Commission 2008). EU imports about 60% of Russian natural gas export, which is about 40% of the EU’s natural gas import and 20% of its consumption.  Furthermore, the member states are a destination for the 50% of Russian oil export, which is again about 34% of the EU’s consumption and 28% of its import (European Commission 2010a: 13,14). According to some unofficial Commission estimates, the EU also gets from Russia about 40% of the nuclear materials, used in its power plants (although the European Supply Agency limited it to 20% in 1992).  Finally the EU is the source of new energy saving technologies for Russia and there is an extensive dialogue on the development of renewable sources of energy between Moscow and Brussels.  
The EU-Russian energy dialogue was set up in 2000 to “enable progress to be made in the definition of an EU-Russia energy partnership and arrangements for it” (Russian Federation and the European Union 2000).  It is the longest functioning EU-Russian dialogue (out of over 20 at present).  Ten progress reports have been drafted since then. After several transformations, the dialogue was restructured along three broad issue areas:  short-term problem-solving; development of energy markets, improvement of trade and investments (or, market-making); and clean energy agenda (which includes energy efficiency, development of renewable sources of energy (RES), and decrease of CO2 emissions from energy and other environmental impact). 
The stark difference in the progress of market-making and clean energy agenda of the EU-Russian energy cooperation can be explained by the divergence in their approaches to legal approximation, which Moscow and Brussels adopted.  Clean energy agenda has thrived because both policy goals and mechanisms of their implementation coincided but also because this cooperation was reinforced by the equality principle at the top level. At the same time market-making agenda suffered from the distrust at the top level as well as from the confusion between the second and third levels of legal approximation and from the low account for the specificity of partners.  In what follows I first develop the three-level theory of legal harmonization and then apply it to the EU-Russian energy dialogue.
I. Legal Harmonization: Elements of A Comprehensive Theory 
Legal harmonization and legal approximation are terms, developed in the course of the evolution of the EC (EU) law.  There has always been a slight confusion between the two.  The European Union Encyclopedia and Directory 2007 defines approximation as “the process of removing undesired or unwarranted differences in national legislation within the context of internal market (2006:8) while harmonization is viewed as “the process whereby national policies and standards are brought more closely in line with one another.  To many, it is synonymous with approximation, although legally speaking it involves a greater degree of integration.” (Ibid:105).  Mathijsen notices that approximation “refers to the objective to be attained” while the “method to be used consists in “harmonization” measures” (2004: 324). 

Legally speaking, originally “the concept of ‘harmonization’ only featured in one single provision  (Art. 99EEC, in relation to indirect taxes).  With regard to all other matters the term ‘approximation’ was used and was only replaced by the formal term ‘harmonization’ in paragraphs 4 and 5 of Article 100a of the Single European Act in 1987 (now Art. 95 (4) and (5))” (Curtin et al 2006: 12; see also Van Gerver 2004). So, approximation is associated with the old notion of common market, total haromonization and the consultation procedure spelt in article 94 of the EEC Treaty.  At the same time harmonization is linked to the internal market, minimum harmonization and article 95, which provides for co-decision and qualified majority vote in the Council.  

But at present there is no much difference between the two terms, they are frequently used interchangeably as synonyms with “‘harmonization’ explicitly defined as Community law ‘measures for the approximation of the provisions laid down by law, regulation or administrative action in the Member States which have as their object the establishment or functioning of the internal market’” (Curtin et al 2006: 12).  Therefore these terms are used as equivalents in the rest of this paper. 
The above definitions vividly demonstrate that the theory of legal approximation was initially developed for the EU’s internal purposes.  The idea was to level the legal playing field with the aim of constructing a common (later internal) market.  Hence, legal approximation was a part of the EC’s (EU’s) internal process of establishing a specific sui generis system of law with member states actively participating in drafting the provisions and then implementing them.  The process was, therefore, both vertical (between the EC’s institutions and member states) and horizontal (among member states getting closer to each other as a result).
Originally, that presupposed total harmonization of all rules and standards.  It was deemed to be the ideal solution to both enable a free circulation of goods and services and at the same time to protect consumers.  However, in practice, it turned out to be long and resource-consuming, moreover, in most of the cases common standards, when they were brought to life, were already outdated.  Therefore, on the basis of the ECJ rulings (particularly, Dassonville (Case 8/74); Cassis de Dijon (Case 120/78)) the Commission developed the 1985 strategy of the internal market completion. The choice was made to approximate only basic essential norms and standards while guaranteeing mutual recognition of national standards, rules and regulations in other fields.  That was combined with the right of member-states to set higher standards when deemed necessary (especially in the fields of environmental and social protection) and with the delegation of drafting certain technical standards to private bodies (like CEN or CENELEC) 
It is, therefore, noteworthy that the current definitions of legal harmonization / approximation stress compatibility rather then full authenticity of the norms.  For example, De Fouloy defines harmonization as “adjustment of the legislation or administrative provisions of the member state in a given sector so that they are in accord with each other” (1992: H-227) while  Egan specifies that “harmonization of policies was a means of reconciling differences in national regulatory practices and creating common rules” (2006:32).  “The new approach meant that a number of different harmonization methods came to be used: total harmonization … optional harmonization … partial  harmonization …minimum harmonization …alternative harmonization … mutual recognition” (Van Gerver 2004: 508) instead of the total alignment of all norms.  
Directives, which are an instrument binding as to the result to be achieved and flexible in terms of the means, became the preferred way of legal approximation.  Minimum harmonization allowed member states to not only cut costs and amounts of regulation but also to better account for the national and regional specificity.  In other words, policy goals were aligned while the choice of implementing instruments was left to the discretion of national authorities.  Harmonization also mostly affected products, not process of production.   
The new millennium brought a new stage of evolution of legal approximation in the EU: hard law is increasingly substituted by soft methods like open method of coordination, voluntary agreements and growing involvement of private actors.  And, therefore, some authors talk increasingly about convergence, which is “a generic term that includes not only approximation through an institutionalized process (hard law) but also the growing together of rules through voluntary or even spontaneous action (soft law or practices)” (Curtin et al 2006: 25).  To visualize it, the degree of vertical process shrinks in favour of horizontal activities.  
The establishment of the internal market also led to the development of the external component of the legal approximation.  The EC, later the EU, increasingly included legal harmonization in agreements with third countries.  This process of legal approximation has been horizontal and one way (from the EU, the author of the norms, to its partners).  

Interestingly, the scope of this approximation, its substance and procedure have differed depending on the type of cooperation between the EU and a third country.  It can be either total (as it is in the case of the EEA agreement or candidate countries) or partial and even sectoral (as the EU-Swiss relations demonstrate).  In terms of the substance it can take the form of export of fixed acquis, homogeneity, binding soft harmonization, approximation clause, mutual recognition.  Procedurally it can be complemented by consultations, by the right of partner countries to participate in the EU’s decision-shaping, by information exchange, or the EU’s technical, administrative and financial assistance (Petrov 2008, Petrov, Hillion 2006, Bordachev and Romanova 2003; for the reasons that stimulate partners of the EU to adopt parts of the acquis see also Prange-Gstohl 2009).  

Significantly, the process has been very rigid with no discussion about the substance of the acquis or about the ways to further shared goals.  In other words, while the EU went from total to minimum harmonization internally, it did not do so externally in the dialogue with third countries.  Moreover, while internally legal approximation is a result of shared initiatives and mutual adjustments, externally the EU mostly expects its partners to align their legislation with the EU’s acquis.
In Russian legal theory concept of legal approximation is virtually non-existent.  Russian specialists mainly concentrate on the ways of adopting (receiving) international norms in the domestic legal system.  This process is very well researched although the terminology as such is not unified.  Zimnenkov (2005, 2006) provided the most logical classification, identifying three options.  The first one is the process, through which an international norm is incorporated in the internal legislation; it is described as incorporation (Gavrilov 2005, 158-159; Mullerson 1982: 59-60); incorporation and legitimation (Chernicenko, 1999: 159-160); incorporation, reception and reference (Anufrieva, 2002: 347); or transformation (Mironov 1968:47, Gavardovsky 1980:82, Mingazov 1990: 187-1995; Usenko 1995:16).  The second process is that of a reference to international norms with no identical norms in national legislation.  That means that changes are made in the legal system of a state but not in the national legislation per se.  This phenomenon is describes as reference (Chernicehko 1999:160) or incorporation (Gaverdovsky 1980:33).  Finally, the third option is when an international norm is applied directly with no changes in the national legal system.  It is called reference by most of the authors (Mironov 1968:66,68, Gavrilov 2005: 158-159, Mullerson 1982:61; Gavrilov 2006: 20-22).
More recently Russian legal specialists started examining the process of legal harmonization and unification through international agreements (Bakhin 2001, 2002; Mamutov 1999, Vilkova 1998) and model norms (Bakhin 2003).  
However, in all these studies the discussion has concentrated on the “dialogue between international law and national law” (Yaremenko 2007); it is a vertical process, where Russia participates in the drafting / shaping / modification of international norms, most frequently in some sort of an international organization and then incorporates them (either by repeating them or by simply referring to them) in the national legislation.  The theory of horizontal legal approximation with the orientation at the system of a third country is non-existent.  

At the same time article 55 of the EU-Russian PCA (1994) presupposes a type of horizontal convergence, more specifically, it states that the “[t]he Parties recognize that an important condition for strengthening the economic links between Russia and the Community is the approximation of legislation. Russia shall endeavour to ensure that its legislation will be gradually made compatible with that of the Community”.  The wording implies that this is a unilateral process of Russia’s transformation but also that the norms do not (!) have to be identical, they just have to be compatible.  Significantly, the EU-Russian PCA does not contain provisions on the EU’s technical assistance unlike similar EU agreements with Ukraine (art. 51) and with Moldova (art. 50).
The Russian - European Centre for Economic Policy (RECEP) in the early 2000s provided a venue for the development of a horizontal concept of legal approximation in Russia.  However, most of the legal and political scientists just copied the EU’s definition, dodging the question of Russia not participating in the development, shaping and making of the EU’s norms, and not striving to do so any time in the future.  
For example, Serguei Kashkin defined the process of harmonization as “one of the methods of legal integration (on a par with unification)”, as “a softer method of legal integration”, which “does not mean total uniformity but is rather based on the convergence of legislation of various states” (2005: 9).  Kashkin also tried to alleviate the problem of Russia’s unilateral reception by recommending that the EU takes into account Russian interests while adopting new legislation (2005:23). Isaev, in turn, described harmonization as “convergence of systems of legislation, integration of key principles and parameters of legal systems with national specificity taken into account” (2005: 6) while again not paying attention to the external and horizontal character of the EU’s acquis to the Russian system of legislation.
Finally, Mark Entin emphasized the reasons of EU-Russian legal approximation, astutely mentioning that no integration is possible without some sort of legal harmonization (2006: 292).  He also concentrated on the institutional aspects of this process (2009: 453-476).  He was also the first to highlight that the EC’s legal system is external for Russia and therefore Moscow tends to interpret legal harmonization as “convergence, or mutual movement to a desired legal reality” whereas for the EU and its member states the EU’s legal system is “a complete product of convergence process” and they, therefore, expect the third countries to “receive” all the acquis as they are, unchanged (2006:330).  
Outside RECEP, Romanova (2005) mentioned that not all the EU’s acquis can be incorporated in the legislation of third countries because it is not always a solution to their problems and it can also be viewed as an undemocratic process (because norms are developed and modified without the participation of a third country).  
Surprisingly, neither the EU’s specialists (when applying the acquis to third countries), nor Russian lawyers or political scientists paid attention to the fact that legal approximation between the EU and third countries can be examined as a multi-layer process.  This approach helps to reconcile the EU’s and Russian approaches while alleviating the problem of unilateralism of many steps that the EU’s partners have to make. 
Convergence on strategic goals and principles of cooperation is located at the top level.  If we draw on the EC / EU example, this goal has been preserving peace and security in Europe, reconciling historical woes and working to the benefits and prosperity of citizens.  This is, indeed,the most abstract level of approximation.  Russia and the EU define their goals as cooperation and strategic partnership, although it is not clear what stands beyond that.  At the most fundamental level, both partners also agree that they cooperate with full respect of democracy, human rights and the rule of law. The top level is also the one, at which such fundamental for Russia notion, as equality of cooperation is (or should be) guaranteed.  Finally, this is the level where we have to locate a very abstract notion of trust, or mutual belief of the partners that they will cooperate and abide by their obligations, that their legal system is independent and predictable.
The provisions of this level are spelt in the PCA and other bilateral acts.  They are also advanced by the cooperation in various international bodies where both Russia and the EU are (prospect) members (like the UN, Council of Europe, Kyoto Protocol, WTO etc).

The meso-level is the one of policy goals.  They can be both about basic issues (like competition, public procurement) or sectoral aspects (energy, transport etc.).  A good example in the field of energy would be development of renewable sources of energy or decrease of harmful environmental impact, stemming from the use of energy. Yet, another example in the field of energy is construction of a common European energy market with the free circulation of goods and services, and protection of consumers in it.
Finally, the bottom level is that of implementation.  It is about how policy priorities are put into life about the specific instruments, which are in use.  For example, measures to stimulate the development of renewable sources of energy (be that guaranteed feed-in tariff or green certificates) would be a good example.  Or the Kyoto protocol and emission trading system is an example of measures to fight the negative impact of the energy use.  Technical harmonization is also located at this level.  

All measures at the third level can be divided into product regulation (i.e. technical characteristics of a specific good) and process regulation (approximation of the methods of production).  The EU’s example well demonstrates that product regulation is much easier with very clear benefits (free circulation of goods and consumers’ protection) than process regulation.  
Ideally, legal approximation should take place at all three levels. But this is long and energy-consuming, as the EU’s example demonstrates.  In fact, the EU’s evolution in the 1980-s (the departure from the total harmonization to the minimum one) meant the empowerment of the first and, particularly, second levels to the detriment of the third one.  Similar thing should be done to the legal approximation between the EU and its third partners.  The second level should become the linchpin of the EU-Russian legal approximation, which would guarantee its success.  Only critical provisions should be harmonized at the third level (mostly product-, not process-related).
Furthermore, due attention should be paid to divergent agendas of the EU and its partners, to the differences in problems that they have to solve, to their national specificity. The emphasis on the policy goals with due flexibility at the third level allows for that.  That can be complemented with policy dialogue (similar to the open method of coordination) and mutual recognition.  The exchange of practices and their relative successes and failures will then promote both regulatory competition (see Pelkmans and Sun 1995 for costs and benefits) and voluntary policy convergence (where certain recipes prove to be better).  Emphasis on the goals with flexibility as to the instruments is also a solution to the problem of horizontal (mostly unilateral) legal approximation.

The problem, which will certainly resurface here, is how flexible the provisions at the third level can be.  But this issue is not new, it is discussed every now and again whenever any regulation is adopted within the EU.  The dialogue with third countries should also be open.  At the end of the day, “for harmonization the essential thing is not just copying the norm as such but the result, which we strive to achieve <…> Harmonization is the art of solving the same problems as those, which exist in other states, with the help of those legal forms, mechanisms and instruments, which are the closest to your country, which are in harmony with the conditions that exist there, which respond to its mentality” (Entin 2006:303).

Finally, it is critical to allocate issues to the right level.  The situation is particularly acute in delineating policy goals and implementation measures.  A substantial part of the EU-Russian energy cooperation problems stems exactly from this confusion.  In what is left I apply the three-level theory of legal approximation to two parts of the EU-Russian energy dialogue to test the theory and suggest some ways to improve cooperation between Moscow and Brussels.  
II. Clean Energy Agenda in the EU-Russian Energy Dialogue

Already the PCA identified clean energy as a promising field of cooperation.  In particular, art. 67 included cooperation in “promotion of energy saving and energy efficiency” and “the environmental impact of energy production, supply and consumption, in order to prevent or minimise the environmental damage resulting from these activities” whereas art. 69 contained provisions on environmental cooperation.  
Within the EU-Russian energy dialogue cooperation in the field of clean energy had a relatively slow start.  The attention was captured by the security of supply, and the producer-consumer whereas provisions on energy efficiency, development of renewable sources of energy and minimizing environmental aspects of energy use escaped the limelight.  

However, today’s results of this issue area of the energy dialogue look impressive.  In 2004 Russia completed the ratification of the Kyoto protocol.  In 2003-2004 Brussels and Moscow agreed in the International Maritime Organization to phase out single-hull tankers.  Furthermore, Brussels and Moscow carried out extensive discussions on gas flaring.  Eventually, Russian government adopted a decision (Russian Federation 2009c), which binds oil companies to process and utilize 95% of the gas, which accompanies oil by 1 January 2012.
In the area of energy efficiency the EU and Russia set up three demonstration projects (in Archangelsk, Astrakhan and Kaliningrad).  In 2001 Russian participants were integrated in the Organisation for the Promotion of Energy Technologies (OPET) Network, which brings together innovative companies working in the field of energy efficiency and improvement of energy efficiency.  Specific EU-Russian Energy Efficiency Initiative was set up in 2006.  EU and Russia discussed ways to promote energy efficiency and renewable sources of energy as well as changes in relevant EU and Russian legislation (see, for example, European Commission 2010c).  Numerous projects in these fields were carried out by the EU and Russia virtually every year and the discussion was coordinated by a special EU-Russian thematic group. Finally, a Common Spaces Facility project on energy efficiency was launched in 2010.
What were the reasons for the frequently overlooked progress in this issue-arena?

Firstly, much cooperation took place in international fora.  The Kyoto Protocol and International Maritime Organization are two bodies, in which both Russia and the European Union are equal members.  That the EU initiated most of the initiatives is not as important for Russia as the fact that they were legitimized through international organizations with the right of Russia to participate in the decision-making and with subsequent identical and vertical legal approximation of Russia and the European Union (i.e. incorporation of international norms).

Moreover, Russia has invested a lot in green energy initiatives to demonstrate that it is in the club of “good” countries, supporting a new approach to energy use unlike, for example, the United States, which did not even ratify the Kyoto protocol.  Recently Russia started promoting the concept of environmental donorship, according to which the environmental status of a country is determined not only by its CO2 emissions and their decrease but also by how much global good it supplies (i.e. forest sinks, provision of natural gas, which improves energy efficiency etc.).  Hence, a growing political meaning is attached to the promotion of clean energy; it is also about increasing the overall weight of Russia in the international arena.

Secondly, and most importantly the EU and Russia converged in the definition of policy priorities in the clean energy domain.  The EU 2006 Green Paper proclaimed three goals of the EU’s energy policy, of which clean energy is one (on a par with liberalization and energy security).  Russia’s 2003 energy strategy outlined increase in energy efficiency and minimization of environmental impact of energy as key priorities (Russian Federation 2003).  The 2009 Russian energy strategy went even further, putting “energy efficiency of the economy” and “environmental safety of the energy sector” among four “strategic guidelines of the long-term state energy policy”.  At the same time development of non-fuel energy (i.e. nuclear, hydro, renewables) is one of the five strategic initiatives together with energy saving (Russian Federation 2009a).
Furthermore, the EU and Russia converged in more specific goal definition.  The EU proclaimed in 2007 and then legislatively fixed the so-called 20-20-20 goals.  These are 20% reduction in CO2 emissions compared to 1990 level, 20% improvement in energy efficiency and 20% increase of the share of renewables by the year 2020 ( European Council 2007, 2010; European Commission 2010b).   

Russia, for its part, planed in the 2003 energy strategy to improve energy efficiency by a factor of two while the 2009 energy strategy talks about increasing energy efficiency by 45% of its current consumption by 2030 (it is about 420 mln toe).  Russian 2009 energy strategy is particularly dramatic in stressing the energy efficiency potential of the Russian economy.  An additional stimulus to the discussion is that energy savings are the easiest way for Russia to implement both its domestic and international oil and natural gas supply obligations (especially in the situation of underinvestment in exploration and development of new fields and increased competition over the Central Asian resources) (see also Millhone 2010).  
Some calculations also show that the 40% goal requires only “an additional improvement of energy intensity by some 28% beyond the natural progress of efficiency” (Novikova, Korppoo, Sharmina 2009: 3).  That means that energy efficiency is a fairly easy and at the same time highly profitable step.
According to some EIA estimates about one third of the natural gas developed in Russia (70 bcm) is either lost while being transmitted and distributed, is used for technical maintenance of transmission system, or flared by oil companies (Cf. Cohen 2007: 381).

Moscow also intends to increase the production of renewable sources of energy.  The amount of energy produced from hydro-resources is planned to grow from current 47 mln. kWh to 57-59 mln kWh (although its share in the energy balance will slightly decrease from 20,6% to 18,3-19,7%).  The share of other sources of renewable energy is to increase from 1,5% in 2008 to 2,5% in 2010 and 4,5% in 2020.  In total, renewables will amount to 20% of the Russian energy balance in 2020, which exactly mirrors the EU’s goal (Russian Federation 2003, 2009a).  
Again some estimations show that Russia has a much higher potential, that its natural potential for renewable sources of energy is about 30% of its total primary energy supply (Novikova, Korppoo, Sharmina 2009: 5).  That means that Russia sets fairly ambitious, yet, easily achievable goals, which do not challenge its economic growth.  There is also an implementation risk here because Russia does not provide for a clear set of stimulus to develop RES.  
Following a slow start Russia also became more active in the reduction of the CO2 emissions (relevant national documents were adopted only in 2006-2007).  While there are still discussions about the scientific basis of the global warming, the choice of Moscow was definitely for the participation.  The idea is that whether the global warming exists or not is questionable but Russia will anyways win from higher energy efficiency, minimization of losses of energy transportation and overall modernisation of the sector.
 The importance of energy sector input in the decrease of Russian CO2 emissions is also confirmed in the 2009 Russian Climate Doctrine. 
Goals, set by Moscow, remain modest (reducing Russian CO2 emissions by 10-15% compared to 1990).  This goal made some Western politicians and environmentalists raise their eyebrows as it, in fact, means that Russia plans to increase greenhouse gas emissions compared to today’s practice.  There is also abundant information that Russia can easily and with no additional costs take the obligation of reducing its emissions by 25% below the 1990 level whereas current Moscow’s position may actually lead to the emission permits’ surplus (see Korppoo and Spencer 2009: 3 for detailed calculations).  However, the outlined goal was the result of very difficult negotiations in Russia, which prioritized modernization and economic growth over environmental agenda. It is also noteworthy that at the 2009 EU-Russian summit in Stockhom official Russian representatives alluded to the possibility of further cuts up to 25% compared to 1990 level by 2020.  
The EU and Russia converged at the third (implementation) level as well.  The similarity between energy efficiency and energy saving initiatives of Russia (Russian Federation 2009a,b) and the European Union (European Commission 2005, 2006b, 2008a, European Parliament and the Council 2000, 2009, Council of Ministers 1992) is amazing and striking.  Both sides talk about energy efficiency labelling of electronic appliances, phasing out of incandescent light bulbs, improvement of energy and heat efficiency in buildings, compulsory energy efficiency audit of public buildings.  The implementation on both sides, of course, remains to be seen.
Russia in most of the cases has to solve similar problems that the EU has faced. Therefore, it had a lot to learn from the partner, which started transforming its energy sector earlier.  Logically, implementing measures could be similar.  

III. Market-Making in the EU-Russian Energy Dialogue

Market-making agenda of the EU-Russian energy dialogue was, unlike clean energy, characterized by deep conflict and therefore, it has so far mostly failed, although it has been from the very beginning believed to be the centerpiece of the EU-Russian energy dialogue (see Romanova 2009b).
The crux of this issue–agenda is the EU’s belief in a liberal paradigm, which every partner has to follow.  Russia, therefore, according to the European Commission, has to bring its legislation on natural gas and electricity in line with the liberalization processes in the European Union, i.e. to go through the unbundling (dividing vertically integrated companies into upstream, midstream and downstream businesses with the aim of guaranteeing equal access of all producers to the pipelines or electricity lines). “Thus, the EU suffers from an inherent embedded liberal bias that automatically puts policy formation in the gas sector within a neoclassical framework” (Van Der Meulen 2009: 843).
According to the vision of the European Commission, liberal energy markets guarantee the most efficient and consumer-friendly organization of the sector.  They also leave the problem of energy security in the hands of the markets and private investors: “(w)ell functioning world markets are the best way of ensuring safe and affordable energy supplies” (European Union 2006).  
Moreover, because of the high external dependence on few suppliers, liberalization in the EU itself would only come true if the EU’s suppliers went through unbundling. 

Finally, the demand for liberalization was the only type of external energy action, which the European Union as a whole could promote due to the intricate division of competences between the EU and its member-states.  The former is responsible for the internal market and liberalization and, therefore, due to the principle of parallelism, for the external dimension of liberalization, whereas national bodies preserved their authority in energy security and energy mix.  

The EU used various ways to promote its vision.  The very first one was drafting the Energy Charter and its Treaty in accordance with the EU’s liberalization agenda of the early 1990s.  Another was to hold bilateral discussions with Russia in the context of the Energy Dialogue to explain to Russian participants the benefits of liberalization but also to encourage Russia to “mimic” these provisions (McGowan 2008; see also Romanova 2003, 2009b, Bressand 2010).  Yet another one was to impose various parts of liberalization (independence of transit, increase in prices, or a ban on Gazprom’s export monopoly) in the framework of the discussion on the terms of Russia’s accession to the WTO.  The European Commission has also tested the idea of limitting Russian investments in the EU’s energy sector until Russian companies comply with the EU’s liberalization legislation (European Commission 2007b).  

Russian expectations of energy cooperation with the European Union were entirely different (Romanova 2008).  Liberalization of Russian electricity sector was implemented in a similar to the EU’s liberalization way.  However, Russia effectively resisted all EU attempts to liberalize its natural gas sector, which at some point (especially in 2008-2009) led to the heated politicisation of EU-Russian energy dialogue.  Moscow opposition also up to now prevented the formation of a single wider European energy market.

The positive results of this issue arena are limited.  The best known one is the resolution of the conflict over long-term gas conflicts, which since the 1970s have formed the legal basis for the natural gas supply from the Soviet Union / Russia to EU member states and provided a necessary guarantee for huge investments in development of gas fields and construction of gas pipelines.  The contracts were preserved but some of their conditions (like the notorious destination clause and duration) were altered.  Another “success” in the field of market-making is feasibility study on the synchronous interconnection of the UCTE / CENTREL / NORDEL (i.e. the EU’s) and IPS/UPS (i.e. Russian) electricity grids.  That is, however, mostly a paper success because it was left as a study and its implementation is postponed indefinitely.
The lack of sustentative progress was offset by increased institutional activities.  In particular, the thematic group on energy markets set up a sub-group on investments in 2007 and on infrastructure and energy resources in 2009.  

A three-level legal approximation theory is a useful tool to explain the failure of the market-making agenda.

Firstly, the discussion on the construction of the single market on the basis of the EU’s vision undermined the fundamental principle of equality, which is cherished by Russia and has grown in importance even more in recent years.  The idea was to spread the EU’s paradigms unilaterally on Russia without Russian participation in the development of the norms and their further transformation.  In other words, discussion was a one-way horizontal interaction.  It should also be viewed as an effort to make Russia refuse from its sovereignty over natural resources and the right to regulate access to them.
The discussion at the meso-level has been even more problematic because of the discrepancy at the policy goal level between the EU and Russia.  

The two related goals of the 2003 Russian energy strategy were “to create conditions for the financial and economic stability of the energy structures and institutions” and “to ensure innovative development of the sector through its dramatic modernization” (Russian Federation 2003).  The 2009 energy strategy made market-related goals even more precise (Russian Federation 2009a).  One is energy security with threat coming not from outside but rather from inside (i.e. depreciated equipment and old infrastructure; lack of investments; high dependence on natural gas, outdated production capacities; underdeveloped Eastern Siberia and Far East). The second goal is budgetary efficiency.  Broadly speaking it is the ratio between the government’s spendings on energy and the profit, which comes from the export and sales of oil and natural gas, from taxation; as well as predictability of revenues.  It is also about encouraging needed investments in the sector.  

More specifically, it is about the maximization of (long-term) profit, which I described elsewhere (see Romanova 2009a).  Therefore, at the lowest level of its policy Russia supports a handful of Russian energy companies, preferably those with a substantial state share, mainly reserving the development of large oil and gas fields for them.  Other ways to maximize the revenues from oil and natural gas are: tying natural gas prices to those of oil, pipeline control to prevent competition from Central Asian producers, movement to the distribution sector of importing countries as well as gradual increase of oil and gas prices for the partners, which previously enjoyed privileged prices (like all post-Soviet countries).  The Russian quest for stability of demand also falls in the category of instruments, used to maximize profit.
Of particular conceptual importance is the inherent belief in Russia that state participation is key to ensuring the highest profit and most efficient organization of the energy sector.  This idea is reinforced by the history of state (not private) modernization.  
But the EU-Russian conflict is not just a collision of state and market visions.  In fact, liberalization, which is promoted as a policy goal of the EU, is actually an implementing measure, which derives from the EU’s market philosophy.  It is a way to achieve something. Similarly, budgetary efficiency promoted by Russia is nothing but an instrument, an accompanying measure.  Therefore, the question is what are the real policy goals of the EU and Russia.  They seem to be efficient organization of the sector, stable flows of investments, as well as protection of consumers.  In these terms, energy aspirations of Moscow and Brussels are perfectly compatible.  
Their implementation (or the third (instrumental) level of our legal approximation theory) varies in the EU and Russia.  It is due to both different historical legacies of the partners with the EU being more inclined to market-thinking and Russia believing in the authority of the state.  But it is also due to the fact that partners – on their way to efficient market regulation and protection of consumers – have to solve different problems.  The EU strives to decrease prices for final consumers while Russia has to increase them (especially for households) and to eliminate cross-subsidization among different categories of consumers and various geographical zones (For an extensive discussion on the modalities of this reform see Heinrich 2008, Price 2007, Spanjer 2007).  The EU has to preserve a certain level of investments while Russia has to mobilize additional flows to modernise the outdated sector with swiftly depreciating production and transportation capacities.  
Is cooperation in the field of market-making doomed then?  It is not, if we address it from the position of a three-level legal approximation theory.  
Firstly, market-making cooperation should be addressed from the position of international law, from the international organizations where both the EU and Russia are equal members or, at least, they strive to be members. From this point, the fastest accession of Russia to the WTO and all its mechanisms is critical.  Moreover, despite Russian decision not to ratify the Energy Charter Treaty Russia remains bound by it for the years to come.  Furthermore, discussions on energy in the framework of the G-8 are critical for the convergence in strategic visions.  At the interstate level one instrument, which is frequently overlooked, is that of bilateral investment treaties; their potential is clearly under-used and under-explored in the EU-Russian energy relations (see Romanova 2003, Dreyer 2009, Erixon 2008).  
Furthermore, the problem of wider EU-Russian energy market-making should be addressed from the point of policy goal approximation.  These are quite compatible: both sides strive to encourage investments, to guarantee fair price for final consumers, and to ensure the most efficient organization of the sector.  The instruments to solve these goals are different because (a) the EU and Russia have different traditions (market-oriented vs. state-modernization); and (b) they have different problems to solve.
This is not to deny the beneficial influence of liberalization and competition but rather to say that the EU itself has a long way to go along that road and Russia is not (yet?) ready for it.  Moreover, dominance of private actors is not necessarily good given a high degree of monopolization in the energy area, tight links with governments and propensity of the energy sector to corruption whereas an example of Norway demonstrates that even in case of dominant state presence the energy sector can function efficiently and predictably, provided it is “embedded in strong institutional settings with secure property rights, clear rules for the market players and functioning regulatory agencies” (Heinrich 2008: 1541).  
Therefore, various implementation measures are to be allowed in the market making part of the energy dialogue.  This is also consistent with the minimum harmonization and with the strategy of markets’ integration where negative approach (i.e. mutual recognition and maximum flexibility), not positive integration (i.e. designing of common norms), dominates.  EU-Russian interaction and increased cooperation should do the rest and should either preserve various implementation measures or contribute to their gradual convergence.  
However, and this is a very important addition, for the flexibility of the implementation mechanism and mutual recognition to function, significant transformation at the top level of legal approximation is required.  In other words, there is a profound need for mutual trust, transparency of the processes in Russia as well as overall stability of the regulation.  At the end of the day, the problems of cooperation with Russia lies not so much in the structure of property or the degree of the state involvement but in the (un)predictability of the regime, in its “creative” application of legislation and spontaneous unforeseen transformations of rules and norms.  

Conclusion 

In the present article I advanced a three-level legal approximation theory, which draws on both the EU’s experience and on traditions of its third partners (Russia, in this case, one of the most difficult EU partners).  This theory brings together political and legal approaches.  The argument is that legal approximation should be conceptualized as a process of convergence on strategic goals and respect for equality at the top; harmonization of policy goals at the meso-level and of approximation of implementing measures at the bottom level.  

The success of the clean energy agenda of the EU-Russian energy dialogue has so far been due to the convergence at all three levels.  But much remains to be seen when it comes to the actual implementation of the agreed provisions. An interesting further question to explore is whether convergence in the clean energy field is more important than market-making for the future of the energy dialogue, given a gradual shift of strategic energy thinking throughout the world towards development of renewable sources and energy efficiency (see also Mitchell 2009; Adelle, Pallemaerts and Chiavari 2009).

The failure of the market making agenda is due to the inequality at the top level but, most importantly to the confusion between the second and the third levels on the EU’s and partly Russian sides and to the failure to enable flexibility, minimum harmonization and to take into account the specificity of Russia.  However, in the light of the three-level legal approximation theory, it seems that the failure of the market-making agenda is not irreversible.  To improve cooperation in this field the parties have to increase trust between them and use international setting, which they are equal partners of.  Moreover, they have to agree on the policy goals as well as on the possibility of divergent implementation of these goals, at least for some time to come.  
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� 2009 Energy strategy specifies that Russian energy sector is the key polluter; it causes 50% of harmful emissions in the atmosphere and about 20% of discharge in the rivers, lakes and other water reservoirs.  





