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Reframing the debate: the debt relief initiative
and new normative values in the governance
of third world* debt

Celine Tan†1

Abstract
The introduction of the Heavily Indebted Poor Countries (HIPC) initiative in 1996 established
landmark legal and policy innovations both in the regulatory landscape of sovereign debt and in the
framework of international development finance. As the HIPC framework draws to a close, this
paper reviews the impact of this initiative on the regulation of sovereign debt, in particular the
governance of third world debt. The paper considers the implications of the initiative’s explicit link
between debt restructuring and development policy and its incorporation of non-traditional
normative values, such as poverty reduction and participatory development, into the legal and
political discourse of sovereign debt. The paper argues that while the changes which brought about
the HIPC initiative have led to a number of key initiatives to reform the governance of third world
debt, they have also had the contradictory effect of reinforcing the core disciplinary discourses and
pre-existing practices of the sovereign debt regime.

I. Introduction

The introduction of the Heavily Indebted Poor Countries (HIPC) initiative in 1996 marked a critical
juncture in the governing regime for sovereign debt. The changes brought about by the HIPC
initiative, its successor, the enhanced HIPC (HIPC II) and its sister programme, the Multilateral
Debt Relief Initiative (MDRI) established legal and policy innovations both in the regulatory
landscape of sovereign debt and in the regime of international development finance. The HIPC
framework opened up the black box of official sovereign debt restructuring previously dominated
by a cartel of sovereign creditors under the auspices of the Paris Club, shifted the locus of the debt
management and arbitration from Paris to Washington, DC and, importantly, reframed some of
the pre-existing narratives of sovereign debt.

As the HIPC framework draws to a close,2 this paper reviews the impact of this landmark
initiative on the regulation of sovereign debt, in particular the governance of third world debt.

* While the term ‘third world’ has been discarded in various quarters in favour of the more geographically
attributed ‘north/south’ terminology, many scholars and activists from developing countries have retained
its usage as a continuing form of resistance to attempts to disperse the collective voice and organising
unity of third world states and third world peoples (see Chimni, 2003). The term is used in this paper in
this spirit.

† School of Law, University of Warwick. Email: Celine.Tan@warwick.ac.uk

1 The author wishes to thank the anonymous reviewers for their constructive comments on the paper and Ryan
Ferro for his editorial assistance.

2 The HIPC initiative was not intended as a permanent debt relief mechanism and was designed with a sunset
clause that limited eligibility to qualifying countries adopting IMF andWorld Bank adjustment programmes
within a set timeframe (IDA and IMF, 2011, p. 26, Box 1). The schemewas effectively closed to new entrants in
2006 when the sunset clause (extended four times since 1996) was allowed to take effect and the list of
potentially eligible countries was ring-fenced (pp. 7, 21, Box 1). The initiative is now largely complete with
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Specifically, the paper considers the implications of the HIPC framework’s explicit link between debt
restructuring and development policy, including the inscription of non-traditional normative values,
such as poverty reduction, participatory development and good governance, into the legal and
political discourse of sovereign debt and the initiative’s location within the broader machinery of
international development aid.

The paper argues that while the incorporation of social and political norms into the sovereign
debt framework has led to a number of key initiatives to reform the governance of third world
debt, it has also had the contradictory effect of reinforcing the core disciplinary discourses and
pre-existing practices of the sovereign debt regime. In particular, it is argued here that the
conflation of debt relief with development aid has stymied broader efforts to reform the ad-hoc
and piecemeal legal regime of sovereign debt restructuring and has further entrenched an
anachronistic relationship between official creditors and third world debtor states.

The rest of the paper proceeds as follows: Part II reviews the contemporary framework of
sovereign debt governance and considers some of the underlying discourses that have shaped the
disciplinary contours of this regime. Part III of the paper situates the HIPC initiative within this
regulatory and discursive framework and evaluates the role of the HIPC initiative in reframing
the legal and political narratives of sovereign debt. Part IV of the paper examines the impact of
this discursive shift on the governing norms and political economy of the international sovereign
debt regime generally and on the governance of third world debt in particular.

II. Law and disciplinary discourses of the sovereign debt regime

2.1 A fragmented legal sphere
The HIPC framework occupies a hybrid legal space within an equally amorphous regime of
international sovereign debt. The governance of sovereign debt3 represents an anomaly in
contemporary international economic law given the progressive shift towards greater
formalisation, legalisation and judicialisation of international economic affairs in the last three
decades. In response to the increase in cross-border obligations resulting from economic
globalisation, other areas of the global economy – notably international trade and investment –
have witnessed a proliferation of international legal and other transgovernmental regulatory
regimes aimed at the harmonisation, codification and adjudication of international rules.
However, despite the rapid globalisation of capital and financial flows, the governing framework
for international sovereign debt continues to be characterised by a high degree of informality and
plurality of regulatory form.

Sovereign debt remains governed by a patchwork of municipal law, primarily of key financial
centres, such as New York or London, the choice of forum for debt contracts, and supplemented

thirty-five out of thirty-nine countries reaching the Completion Point (the stage for full debt relief), one
country – Chad – at Decision Point (the interim period between qualification for debt relief and full debt
relief where countries are entitled to temporary relief from debt repayments); and only three potentially
eligible countries – Eritrea, Somalia and Sudan – yet to start the process of qualifying under the initiative
(IMF, 2013a; see Part III for further discussion of HIPC modalities). Three other potentially eligible
countries – Bhutan, Lao and Nepal – have declined participation in the initiative and another, the Kyrgyz
Republic, has not indicated either way (IDA and IMF, 2011, pp. 7, 21, Table 1).

3 The ILA’s helpful but non-exhaustive definition of sovereign debt categorises such debt into internal and
external sovereign debt, with external sovereign debt described as debt contracted by the state that is
‘expressed in some foreign currency, typically payable abroad, governed by some external law and subject
to the jurisdiction of external courts’ (ILA, 2010, p. 9). This includes both debt owed to multilateral
institutions, such as the IMF and World Bank, and debt owed to other sovereign states or government
arms of such states, debt owed to commercial banks, bond debt, trade debt and other liabilities, such as
debt on arbitral awards (p. 9).

250 celine tan

http://journals.cambridge.org


http://journals.cambridge.org Downloaded: 26 May 2014 IP address: 94.5.215.221

by a network of official and unofficial organisations and networks, including international financial
institutions, such as the International Monetary Fund (IMF) and the World Bank, and informal
creditor groups, such as the Paris Club (see below) for rescheduling official sector debt and the
London Clubs (or Bank Advisory Committees) for commercial bank debt. More recently, there is
also evidence to suggest that international arbitration, notably under the auspices of the
International Centre for the Settlement of Investment Disputes (ICSID), may controversially be
emerging as an alternative forum for the settlement of claims arising from sovereign default4

(Cross, 2006; Waibel, 2011, pp. 209–315; 2007).
Although there is an emerging international normative framework aimed at guiding and co-

ordinating official and private lending policies and practice, some resulting from developments
linked to the HIPC initiative (see Part IV), these mainly take the form of ‘soft law’ instruments,
such as institutional operational policies, best practice guidelines and codes of conduct that are
not legally binding unless they are incorporated into the municipal laws of the committed states
(see Gelpern, 2012, pp. 12–14; Rieffel, 2003, pp. 18–23). Crucially, despite recurrent episodes of
sovereign debt crises, particularly in the post-Bretton Woods era, and the heightened potential for
financial contagion from a debt-distressed sovereign state in a globalised financial market, no
formal international mechanism exists to co-ordinate orderly sovereign debt workouts in the
event of imminent or actual default5 and to restore debt-distressed states to a more sustainable
fiscal position (see Herman, Ocampo and Spiegel, 2010a, pp. 1–20; Rieffel, 2003, pp. 1–8; Waibel,
2011, pp. 3–21).

Contemporary sovereign debt restructuring6 relies on what Herman et al. term the ‘informal
imperfect coordination of the debtor and its creditors, usually by the IMF under the guidance of
the Group of 7 major industrialized countries’ (Herman et al., 2010a, p. 4). Without a legally
binding sovereign insolvency mechanism, this involves a series of ex-post, informal and voluntary
negotiations between the debtor and its creditors (p. 3). While this process may have been
regularised through a series of customary practices – typically involving an indebted state
adopting an IMF adjustment programme (see below) and scheduling negotiations with respective

4 In a landmark decision, the majority of the tribunal in Abaclat and Others v. the Argentine Republic (formerly
Beccara and Others v. the Argentine Republic) (ICSID Case No ARB/07/5, Decision on Jurisdiction and
Admissibility, 4 August 2011) upheld the ICSID’s jurisdiction over a claim by a group of Italian
bondholders of defaulted Argentinean bonds that the Argentinean government’s actions constituted a
violation of the 1990 Argentina–Italy bilateral investment treaty (BIT). This ruling was expressly
acknowledged by another tribunal in the case of Ambiente Ufficio and Others v. the Argentine Republic
(formerly Giordano Alpi and Others v. the Argentine Republic) (ICSID Case No ARB/08/9, Decision on
Jurisdiction and Admissibility, 8 February 2013) which also upheld the ICSID’s jurisdiction over similar
claims by another group of Italian holders of Argentinean bonds. While these cases have yet to be
considered on their merits, commentators have suggested that this may pave the way for further arbitral
claims by creditors and the future inclusion of arbitration clauses in bond or other sovereign debt
agreements (see Cross, 2011; 2006; Waibel, 2007; 2011).

5 The definition of a debt default has traditionally been defined broadly as ‘any failure by a debtor to meet its
contractual obligations’, with the ‘main event of default’ being ‘a missed scheduled payment of principal or
interest’ (Rieffel, 2003, p. 11), a definition that could include the unilateral restructuring of debt by a sovereign
debtor through ‘take it or leave it’ bond exchange offers whereby a sovereign facing imminent default of
scheduled payments on its sovereign bonds ‘informs creditors of its financial position and then develops a
new issue of bonds with modified payment terms’ (ILA, 2010, p. 13, see also Waibel, 2012, pp. 5–6). The
successful litigation by Argentinean bondholders in several national jurisdictions, including Germany and
New York, on Argentina’s debt restructuring following the financial crisis in 2001, highlights this point.

6 Defined broadly as negotiations to vary the terms of existing debt contracts, notably a modification of
payment terms that can include an element of debt relief, such as reduction in debt stock or
postponement of debt service, to secure a more sustainable liability profile over time (Rieffel, 2003, pp. 22–
23, Box 2.1; Waibel, 2011, p. 14).
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creditors and multilateral financial agencies for appropriate debt relief and financial support
(Gelpern, 2012, pp. 12–14; Herman et al., 2010a, pp. 4–5) – there is limited legal basis for this practice.

Both the Paris and London Clubs have been central to the re-organisation of the debt of sovereign
states but neither is formally constituted nor possesses any legal personality to act independently of
their constituent creditor states or commercial banks respectively (Cosio-Pascal, 2010, p. 231; Gelpern,
2012, p. 13; Rieffel, 2003, pp. 56–57). Debt restructurings are voluntary with loosely defined rules of
procedure and informal guidelines for debt treatment. At the Paris Club, negotiations are conducted
on the basis of a set of customary principles – case-by-case approach, consensus in decision-making,
conditionality of debt treatments, solidarity of implementation and comparability of treatment7 – and a
prescribed menu of restructuring terms and a menu of rescheduling terms that differentiated
between classes of debtor state (ILA, 2010, p. 12; Paris Club, 2007, pp. 44–46, Annex 2; Vilanova
and Martin, 2001, pp. 4–13; see discussion in Part III). Although the outcome of negotiations,
recorded in an Agreed Minute, provides the framework for subsequent bilateral agreements
between the debtor and individual creditors, this document itself is not legally binding on the
Paris Club creditors nor on non-Paris Club creditors from whom the debtor state has to seek
comparable debt relief (Cosio-Pascal, 2010, pp. 242–243; Rieffel, 2003, pp. 72–76, 91).

At the same time, while the IMF is a pivotal feature of the sovereign debt landscape, it does not
have a formal role in debt restructurings. The IMF’s Articles of Agreement establishes it as a
‘permanent institution’ providing ‘the machinery for consultation and collaboration on
international monetary problems’ (Article 1(i) of the IMF Agreement) but does not confer a
specific authority on the organisation to mediate in sovereign debt negotiations and certainly not
to impose a mandatory process on a debtor state and its creditors. Instead, the IMF’s role in
sovereign debt workouts rests primarily on its general mandate to provide financing to countries
in financial distress under Article 1(v) of the IMF Agreement and, for low-income countries, under
Article V(2)(b) and associated trust instruments.8 Debt sustainability assessments conducted by the
Fund in discharge of its fiduciary duties under this role commonly forms the analytical
framework for sovereign debt restructurings, while the accompanying adjustment programme,
imposed pursuant to the IMF’s attendant obligation to ‘establish adequate safeguards’ for the use
of Fund resources under Article V(3) and the aforementioned trust instruments,9 effectively places
the IMF in the default, albeit informal, role of delegated monitor of debt restructuring conditions
(see discussion in Part III).

7 The first principle treats each debtor and each case as distinct; the second requires decisions to be taken
collectively by the creditor states; the third principle conditions restructuring on the aforementioned
economic adjustment programme; the fourth commits creditors to respect the terms of the agreed
treatment and not grant more favourable treatment to the debtor; and the final principle requires the
debtor to seek comparable treatment on debt owed to other official, non-Paris Club and private creditors
(ILA, 2010,p. 12; Rieffel, 2003, pp. 69–77).

8 Art. 1(v) of the IMF Articles of Agreement provides that one of the purposes of the Fund is to ‘give confidence
to members by making the general resources of the Fund temporarily available to them under adequate
safeguards, thus providing them with opportunity to correct maladjustments in their balance of payments
without resorting to measures destructive of national or international prosperity’. Article V(2)(a), on the
other hand, authorises the Fund, if requested by Member States, to perform technical and financial
services, including the administration of resources contributed by Member States. This forms the legal
basis for the HIPC and other trust funds established to provide concessional financing to low-income
Member States (see discussion in Part III).

9 Art. V(3) of the IMF Agreement enables the Fund to ‘adopt policies on the use of its general resources,
including policies on stand-by or similar arrangements . . . that will establish adequate safeguards for the
temporary use of the general resources of the Fund’. IMF trust funds, such as consolidated Poverty
Reduction and Growth Trust (PRGT), contain similar provisions (see Section II (1) of the Instrument to
Establish the Poverty Reduction and Growth Trust).
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The centrality of the IMF to the debt restructuring process has been buttressed by its customary
status as a preferred creditor, alongside the World Bank, meaning that debts to these multilateral
institutions have traditionally been excluded from Paris Club treatments and, more recently, from
private rescheduling (Martha, 1990, pp. 813–815). This role and status accords the IMF with
significant authority, not only as a financier itself, but also as a gatekeeper to other sources of
financing by acting as a ‘reputational intermediary’, helping Member States establish or, re-
establish financial and economic credibility with other creditors through adherence to the terms
of an adjustment programme (Broome, 2010, pp. 41–42; 2008, pp. 130–132).

Accordingly, the governing regime of sovereign debt is less about the enforcement of formal legal
obligations than about the broader disciplinary mechanisms that structure relations between a
debtor state, its creditors and the international financial community. As Bucheit and Gulati argue,
the law of sovereign debt ‘is mostly about what the international community expects sovereign
states to do by way of honouring their financial commitments, and only marginally about the
rules that national courts apply when a sovereign debtor is sued under a commercial debt
instrument’ (Bucheit and Gulati, 2010, p. 65, emphasis added). These normative expectations are
supported by a corresponding discursive regime that legitimises or sanctions certain conduct in
relation to sovereign borrowing and lending (see below) and are enforced through legal means,
such as litigation or arbitration, but more so through diplomatic negotiation and mediation and
backed by the threat of foreclosed access to official and commercial credit and further reputational
consequences of defaulted debt, including loss of foreign investment and withdrawal of external
trade (see Bucheit and Gulati, 2010, pp. 65–66; Tomz, 2007). In other words, while law plays an
important part in structuring and regulating sovereign debt relations, it is only part of a wider set
of disciplinary mechanisms that constitute this fragmented regime.

2.2 Disciplinary narratives of sovereign debt
Undergirding this system of formal and informal networks of law, diplomacy and custom in the
sovereign debt regime is a set of powerful narratives that have shaped not only the contours of the
regulatory framework for sovereign debt but also the wider international financial system and
international economic law generally. These narratives have served to first, rationalise, embed and
legitimise particular constructions of the international economic order and, in this manner,
influenced the scope, design and content of the international economic law, including the law,
policy and practice of sovereign debt.

Here, the contributions of socio-legal scholarship and critical development theory is instructive
in deconstructing how these narratives have been utilised to embed and sanctify some of the key
norms10 in the field of sovereign debt and to privilege certain legal, regulatory and policy
outcomes over others. Both traditions conceive of law and legal regimes and of international
development policy respectively as systems of symbols and signification, creating meaning and
normalising or delegitimising images and representations of social, political and economic
organisation which consequently shapes the regulatory and operational outcomes of their
respective spheres of influence (see Berman, 2005; Black, 2002; Crush, 1995; Merry, 1992; Rose,
1994; Tarullo, 1985; Tucker, 1999).

Socio-legal researchers, in particular, have harnessed the epistemological utility of narratives as a
means of understanding the relationship between law and non-legal normative orders and the social
fields they inhabit (Engle, 1993; Ewick and Silbey, 2003; 1995). Ewick and Silbey, for example, explore
how narratives serve as ‘cultural productions’ that ‘are generated interactively through normatively
structured performances and interactions’ (Ewick and Silbey, 1995, p. 211). The device of narrative

10 The term ‘norms’ here is used broadly to refer to all normative principles, legal or non-legal, including the
aforementioned customary norms and principles enshrined in ‘soft law’ instruments.
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here is regarded as more than a functional mode of communication or mere story-telling. Instead, it is
viewed as a mode of cognition that is characterised by a number of specific linguistic features
including the ‘selective appropriation of past events and characters’ that are ‘temporally ordered’
and which are bound together by an overarching structure or ‘emplotment’ (Ewick and Silbey,
2003, p. 1341). Narratives, in this sense, can be understood as discursive acts that when performed
within specific social (or indeed economic or political) contexts are capable of producing
meaning, mediating action and constituting identities (Ewick and Silbey, 1995, pp. 201–203).

The sovereign debt regime in this sense is perceived not only as a collection of rules and practices
but also a set of common and highly symbolic understandings about, inter alia, the scope and content
of sovereign borrowing and lending and the respective entitlements and obligations of debtors and
creditors. These historically contingent and socially constituted constructions of economic discipline
and order, affirmed and reified through repeated narrations in legal and non-legal domains, can and
do shape the expectations and direct the behaviour of actors in the sovereign debt regime. Narratives
can thus contribute towards the reproduction of existing social, economic and political power by
functioning first as ‘mechanisms of social control’ – instructing actors ‘about what is expected’
and warning ‘of the consequences of nonconformity’ – and second by colonising consciousness by
privileging one ‘configuration of events and characters’ over ‘alternative stories’ (Ewick and Silbey,
1995, p. 213).

Viewing sovereign debt governance as a set of disciplinary discourses – or what Black terms
‘regulatory conversations’ or ‘communicative interactions’ (Black, 2002, p. 163) – enables us to
consider how certain narratives have become deeply embedded in the legal and customary practices
and policy trajectories of the international sovereign debt regime and have consequently been
predominant in shaping the normative and institutional framework of this regime. It provides a
prism through which we can understand how the legal, regulatory and policy framework for
sovereign debt is influenced by the underlying political and economic interactions between actors
in the sovereign debt regime at the same time as it contributes to sanctioning the dominant scripts
that structure these relations. Narratives of sovereign debt embody specific understandings about
sovereign debt transactions that are deployed and repeated by political and economic actors and, in
doing so, lend authority to the concepts articulated through law and development policy and practice.

A key narrative that has formed a central plank of the sovereign regime in the postwar period has
revolved around the notion of sanctity of contracts, based on municipal contract law, and the related
international legal principle of pacta sunt servanda (pacts must be respected). The former places primacy
on the contractual form as the expression of parties’ free will and autonomy and resists interference,
statutory or judicial, in the commitments made in the agreement unless these obligations are
renegotiated with the consent of the parties. The latter principle, which has been codified in the
Vienna Convention on the Law of Treaties (VCLT) 1969, binds state parties, including for the most
part, successor governments, to agreements they enter into in good faith, and for agreements to be
interpreted similarly in good faith in accordance to their ordinary meaning in their context and in
the light of their object and purpose (Articles 26 and 31 of the VCLT 1969).

Taken together and broadly interpreted, these narratives form a powerful disciplinary discourse
on the nature of state obligations in a global market economy. Specifically, they stress the importance
of adherence to contractual and international obligations as a tacit consent to limitations on the
debtor state’s absolute sovereignty, and therefore a signifier of its wider commitment to
governance by the rule of law. This view of sovereign debt, partly facilitated by the move towards
restricted sovereign immunity that waives immunity of sovereigns from commercial litigation in
key financial centres,11 creates a sharp but often artificial distinction between a state’s sovereign

11 For example, both the US Foreign Sovereign Immunity Act (FSIA) 1976 and the UK’s State Immunity Act (SIA)
1978 restrict a sovereign nation’s immunity from legal jurisdiction to its public acts. Commercial borrowing
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act and its commercial activity, with sovereign debt viewed primarily as a commercial transaction
between the state and its creditors to be governed primarily by private law. It also highlights
another prevailing assumption in the sovereign debt regime that states – due to their unlimited
sovereign capacity to tax within its territory – cannot officially go bankrupt or be declared
insolvent the same way that an individual or company could under municipal law (Buckley, 2010,
pp. 1–2).

One of the most important outcomes of this narrative of contract and commitment has been its
role in legitimising the exercise of repeat rescheduling of sovereign debt as well as the associated
practice of defensive lending at the international financial institutions (see Bradlow, 2009,
pp. 8–19). A defining feature of the sovereign debt regime prior to the late 1980s had been the
traditional refusal of creditor states and international financial institutions (IFIs) to countenance
the prospect of significant debt write-downs for indebted countries and the corresponding
practice of the IMF and the World Bank in securing financing via stabilisation or policy-based
(structural adjustment) loans in order to facilitate countries’ continued servicing of external debt
(pp. 12–13). As Bradlow observes, ‘both the IMF and the World Bank worked to enforce the
principle of pacta sunt servanda’, conditioning their support to Member States ‘meeting all debt
related obligations in a timely manner’ (p. 12).

This narrative has been moderated to some extent in the last decade, first with the advent of the
IMF’s policy on lending into arrears, enabling the IMF to lend to Member States in arrears to their
private creditors – initially to sovereign banks and latterly extended to bondholders – contingent on
countries entering into rescheduling negotiations with their creditors (Simpson, 2006, p. 10; IMF,
2002, para. 14). Subsequently, the relaxation of Paris Club restructuring terms, beginning with the
Toronto terms in 1988, the precursor to the HIPC terms of treatment, have enabled partial
cancellation of eligible debt stock for low-income countries (Vilanova and Martin, 2001, pp. 4–7; see
further discussion in Part III). Nonetheless, as a general principle, the underlying logic of contractual
enforcement as the bedrock of international financial stability and as signals of debtor governments’
economic credibility continues to persist. Critically, this narrative has been instrumental in
informing and justifying the decentralised nature of sovereign debt restructuring and resisting the
introduction of an international legal framework for sovereign insolvency.12 Underpinning this
narrative is the logic of debtor ‘moral hazard’, that is the argument that enabling a debtor to easily
exit from contractual obligations will lead to more risky borrowing policies since the costs of such
default will be borne by the creditors and not the debtor state. Consequently, the cost of borrowing
will increase to reflect the additional risks to the lender, affecting all debtors as a group.

Elevation of the contractual form as the core regulatory instrument for sovereign debt
transactions has meant that the discursive regime underwriting the governance of such debt has

by a government is viewed as non-sovereign act and not protected by immunity. Additionally, debtor states
also routinely waive their immunity from jurisdiction in their debt contracts (see Olivares-Caminal, 2009,
pp. 27–28; Salamanca, 2010, p. 114; Waibel, 2011, pp. 121–122).

12 For example, private and official sector opponents of the IMF’s proposed Sovereign Debt Restructuring
Mechanism (SDRM) in the early 2000s routinely employed the normative values associated with private
contracting as a means of blocking statutory intervention in the market while championing so-called
‘contractual approaches’ to debt restructuring – involving the incorporation of clauses, such as collective
action clauses, in debt contracts to facilitate renegotiation – as well as the promotion of non-binding codes
of conduct, such as the Principles of Stable Capital Flows and Fair Debt Restructuring in Emerging
Markets as alternatives (see Gelpern and Gulati, 2010; Hagan, 2005; Herman, 2010; Rieffel, 2003). The main
difference between a statutory approach, such as the SDRM, and contractual provisions for restructuring is
that the former will provide a single platform for the renegotiation of all sovereign debt according to
predetermined rules and will apply mandatorily to eligible states similar to a domestic insolvency regime
while the latter would rely on separate renegotiations with different creditors based on provisions of the
respective debt contracts (Herman, 2010; Rieffel, 2003).
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also been supplemented by a narrative of contractual exclusivity that draws upon and expands upon
the common-law principle of privity of contract that precludes enforcement of a contract by or
against third parties (see Collins, 2003, pp. 302–303). The essence of this underlying logic in the
sovereign debt regime is twofold: (a) the sovereign debt contract is an agreement between the
sovereign debtor and its creditor, private or public; and (b) the renegotiation of any contractual
terms should be determined primarily with reference to the financial or commercial content of
these agreements and should disregard extraneous considerations.

Two related outcomes flow from this discursive logic. First, it confines the participants of any
process of sovereign debt restructuring to the debtor state and its external creditors, the parties to
the official debt contract, and, in many cases, the IMF, as the lender of last resort and de facto
mediator, thereby eliminating the representation of other stakeholders, most notably the citizens
of the indebted state through, for example, their elected representatives. This ignores the public
character of sovereign debt or the nature of sovereign debt restructurings as ‘exercises of public
authority’ by government officials acting on behalf of domestic constituents (von Bogdandy and
Goldmann, 2012, pp. 1–14). Second, this narrative prioritises the financial interest of creditors over
and above the other contingent fiscal liabilities of a state in the exercise of its public authority,
such as pensions and social security liabilities, as well as obligations for the provision of public
services, development or poverty reduction (see Herman, Ocampo and Spiegel, 2010b, p. 492).

The prioritisation of a state’s obligations to its external creditors ahead of domestic interests is
further reflected in the disciplinary logic of adjustment that accompanies a contemporary
restructuring operation. The centrality of an IMF-designed and -supervised programme of fiscal
and monetary austerity to sovereign debt restructuring agreement reinforces the problematisation
of the debtor state in circumstances of debt or financial crises while playing down external
structural causes of indebtedness. This practice, applied in most sovereign debt restructurings
involving public financial support, localises the problem of sovereign indebtedness and legitimises
the image of the debtor state as an inefficient, if not irresponsible, trustee of domestic resources,
thereby sanctioning the rehabilitative interventions of the international community. Debtor states
are required to demonstrate prudence in the use of the aforementioned public funds through
reductions in fiscal expenditure and deflationary monetary policies in attempts to reduce debt
ceilings and continue servicing external debt. In many cases, although exogenous causes of
indebtedness are not wholly discounted, in the absence of an international sovereign insolvency
regime that can, inter alia, mandate automatic standstills on debt repayments and provide rules
for seniority in debt service, a public rescue package accompanied by an economic adjustment
programme remains the only mechanism available to the international financial community to
intervene in a sovereign debt crisis.

III. Rescue, remedy and rehabilitate

3.1 Constraining the fear of exit
Situated within this constellation of regulatory orders, the HIPC initiative represents an
unprecedented effort by the international community to deal collectively and uniformly with the
problem of sovereign indebtedness, albeit for a limited number of eligible countries. Introduced in
its first iteration in 1996 by the Bretton Woods institutions and major creditor states, the HIPC
initiative was a response to what Callaghy termed as ‘a central structural dilemma of our times –
the emergence of a group of weak states and economies that have not been able to benefit as
easily or quickly from economic reform and democratization as elsewhere in the world’ (Callaghy,
2002, pp. v–7) – that posed serious challenges to a functioning of the global economy, to
international security and, more importantly, to the legitimacy of neoliberal economic globalisation.
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While it is beyond the scope of this paper to consider in detail the complex causes of this
structural dilemma, it is important to note the key roles played by the international creditor
community and the IFIs in sustaining the patterns of economic and geopolitical dependency and
weak institutional and political governance that had been instrumental in consigning this cohort
of countries to long-term indebtedness by the 1990s. Many low-income countries found
themselves stuck in ‘an international poverty trap’ in which the cycle of economic stagnation and
pervasive poverty, stemming from a lack of domestic resources for investment and public services
and compounded by exogenous problems such as trade shocks and natural disasters, was
reinforced by the countries’ engagement with the international trade and financial system (Gore,
2003, pp. 110–112).

The liberalisation of capital flows which began in the 1970s with the collapse of the fixed
exchange rate regime under the Bretton Woods system and the recycling of ‘petrodollars’ by
international banks13 through commercial loans to developing countries in Latin America, Asia
and Africa contributed to the build-up of excessive debt burdens in developing countries
(Aggarwal, 2003, pp. 14–15). At the same time, developing countries, as primary exporters of raw
materials, were faced with the depreciation of commodity prices, due in part to the collapse of
international mechanisms for stabilising such prices and the unequal terms of international trade
which prevent countries from moving up the trade value chain into more lucrative
manufacturing and service sectors (see Gore, 2003, pp. 110–112; SAPRIN, 2004). Successive
neoliberal policies of IFIs, implemented through structural adjustment programmes and centred
on the deregulation, liberalisation and privatisation of national economies, further magnified
domestic resource constraints while contributing towards the rupture of fragile political
institutions and state capacity through austere fiscal and monetary strategies (ibid).

Crucially, reliance on external financing, mainly from official creditors, had left HIPCs in a
vicious debt cycle with aid disbursements and new borrowing routinely used to service old loans
and clear arrears and resulting in an ever-increasing accumulated debt overhang (ibid: 111;
Fogarty, 2003, p. 236). Repeated rescheduling of debt by Paris Club creditors and the introduction
of a series of more flexible terms of treatment for highly indebted states, starting in 1988 with the
Toronto terms that allowed up to a 33 per cent reduction on non-concessional debt and
progressing up to the Naples terms in 1994 allowing for up to 67 per cent debt reduction, had
barely alleviated the debt burden of these countries, partly due to accumulated debt owed to
multilateral creditors which were not rescheduled (Callaghy, 2002, pp. 15–17; Paris Club, 2007,
p. 44, Annex 2).

By the mid 1990s, it was clear that a more concerted international response was necessary to deal
with the debt crisis, not only on humanitarian grounds but also as a geo-strategic imperative.
Although the HIPCs were marginally integrated into the global financial system so that default on
debt would not constitute a major risk to the international financial system (Fogarty, 2003,
p. 236), the ramifications of a mass default by these countries, accompanied by rising domestic
tensions resulting from the social and economic dislocations of indebtedness and structural
adjustment, would be geo-politically significant as it would signal a major loss of faith in the
economic trajectories of neoliberalism that was structuring the global economy.14 Tackling the

13 The oil price spikes in the early 1970s led to the influx of money into international banks by oil-producing
nations, vastly increasing the funds available in international capital markets and necessitating new
mechanisms for reinvestment (see Aggarwal, 2003, pp. 14–15).

14 The HIPC initiative emerged during a period of dislocation and change in international economic governance
in the late 1990s when street protests by social movements and civil society against international economic
organisations, such as the IMF,World Bank and theWorld Trade Organisation (WTO) capped the crescendo of
public dissatisfaction that has been brewing in the international arena over the policies of economic
globalisation and liberalisation. This was heightened by the social and economic dislocations of the Asian
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third world debt crisis was fundamental to addressing what Pahuja terms ‘the fear of exit’ of these
countries from the international economic order (Pahuja, 2000, p. 797) and quelling any incipient
insurgency from third world governments that may have heightened third world resistance to
globalising economic relations15 (Pahuja, 2000, p. 797; also Tan, 2011, pp. 78–80).

At the core of the HIPC framework was therefore the aim of reducing eligible countries’ debt
burden to ‘sustainable levels’ to enable them to permanently exit the rescheduling process but to
continue participating within the global economy, including resuming normal debt service
(Callaghy, 2002, p. 36; Paris Club, 2007, p. 53, Annex 4). Determination of eligibility was to be
assessed by the IMF and the World Bank’s concessional lending arm, the International
Development Association (IDA), based on the countries meeting a number of criteria, including:
(a) eligibility for borrowing from the IDA; (b) possessing an unsustainable debt burden – assessed
using a formula that calculates the ratio of the country’s net present value (NPV) of debt to
exports – that cannot be addressed through traditional, primarily Paris Club, mechanisms; and (c)
having established a track record of economic reforms supervised under an IMF or World Bank
programme (IMF, 2013a). To obtain ‘full and irrevocable’ debt relief (‘Completion Point’), countries
have to demonstrate continued good progress under the economic reform programmes, including
implementing key reforms agreed at an eligibility or ‘Decision Point’ stage and, after 1999, having
adopted and implemented a Poverty Reduction Strategy Paper (PRSP)16 for at least a year (IMF, 2013a).

This system placed the Bretton Woods institutions at the helm of the HIPC framework,
responsible not only for the initial debt sustainability assessments but also for the design,
implementation and supervision of the economic reform programmes that are central to the
regime. In addition, the IMF and IDA were charged with the management of the trust funds (see
below) from which resources are drawn to finance the debt relief operations, making them de
facto administrators of the HIPC scheme. In this manner, the HIPC initiative shifted the locus of
the governing framework for sovereign debt for this group of counties from Paris to Washington
DC (Callaghy, 2002, p. 36), subjecting all HIPCs to the policies and procedures of the Bretton
Woods regime. One important consequence of this move is the opening up of the black box of the
sovereign debt machinery at the Paris Club and generating a more transparent process of debt
restructuring, at least for the HIPCs, partly due to the information disclosure policies of the Bank
and Fund.17 As Callaghy notes, the HIPC initiative established precedent by ‘making debt
sustainability indicators explicit and applicable to all members of a specifically demarcated set of
countries’ (p. 17).

The roles of the Bank and Fund were further enhanced when the initiative was substantially
reviewed in 1999 to allow for ‘faster, deeper, and broader debt relief’ (IMF, 2013a), expanding the
number of countries eligible for the initiative by lowering the debt sustainability thresholds, and
broadening the coverage of debt reduction, including allowing for bilateral debt reduction of up to

and Latin American financial crisis of 1997–1999 and were accompanied by third world rebellions within,
including the collective walkout by African ministers at the WTO trade negotiations in Seattle in 1999
and the refusal of countries, such as Malaysia, to accept IMF intervention in their economies (see Tan,
2011, pp. 1–12, 78–79).

15 According to Aggarwal, there was a very real fear of a potential future crisis that the HIPCs could ‘eventually
default en masse’ because of their inability to escape the debt trap, resulting in the ‘complete non-payment of
both interest and principal’ on a mass scale (Aggarwal, 2003, p. 29).

16 A PRSP is essentially a document outlining a country’s national economic policy with a focus on a programme
for poverty reduction that is developed nationally through a participatory process involving a cross-section of
stakeholders (IMF, 2013c; Tan, 2011, pp. 3–4).

17 For example, at the IMF, publication of IMF policy papers is presumed although subject to Executive Board
approval while country documents prepared for consideration by the Board is ‘voluntary but presumed’,
meaning they are published unless countries expressly object (IMF, 2013b).
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90 per cent under the Cologne terms of treatment of the Paris Club (IMF, 2013a). Importantly, the
1999 reforms initiated an explicit link between debt and development policy by attaching social
conditions to debt relief arrangements through the introduction of the aforementioned PRSPs,
which were to also form the basis of other forms of concessional financing at the Bank and Fund
(IMF, 2013a; also Tan, 2013, and discussion below). As part of the HIPC process, countries are
required to demonstrate how resources freed up by savings from debt relief are to be channelled
towards poverty reduction expenditures, even though this may create greater fiscal pressures on
the debtor state if additional resources from official and private financiers are not forthcoming to
bridge the financing gap (see below).

The inception of the IMF- and IDA-administered mechanism central to the HIPC process
consolidated the position of these two institutions in the driving seat of the HIPC regime and
cemented the initiative’s location within the policy framework of international development. The
HIPC framework’s partial emergence from a social and religious movement – the international
Jubilee campaign which saw churches and religious groups partner with networks of
transnational, professionalised non-governmental organisations (NGOs) to call for a cancellation
of third world debt before the millennium year – also meant that the HIPC initiative was
inextricably linked to broader issues of social justice and poverty reduction. In particular, the
linking of debt relief with international development targets, such as the attainment of
the Millennium Development Goals (MDGs), provided the moral impetus for the alleviation of the
debt burden and sanctioned the use of aid to deliver such relief (Tan, 2013). This narrative
provided donor/creditor governments with the legitimacy to apportion aid to debt relief measures
which, as Rieffel noted, in the context of voter ‘aid fatigue’ in these countries, ‘[d]ebt forgiveness
was an easier sell than committing new aid’ (Rieffel, 2003, p. 179).

3.2 Aiding the paradigm shift
As in other areas of sovereign debt, the governing regime for the HIPC regime is regulated through a
combination of legal, quasi-legal and political instruments. Although embeddedwithin amultilateral
framework of international relations involving sovereign states and international organisations,
there is no binding international legal authority for the framework. Instead, it is authorised
through a series of communiqués from the G7 and the Development and Interim18 Committees, the
political oversight committees of the Bank and Fund respectively, and implemented through the
pre-existing Paris Club system and via trust funds established at the IMF and World Bank for
the treatment of multilateral debt.

An important aspect in the design of this framework was squaring the objectives of debt relief and
debt sustainability with the core principles and disciplinary narratives which structure the sovereign
debt regime. Two significant concerns underlined plans for delivering debt relief under the HIPC
initiative: (a) developing modalities for reducing debt to the IFIs, namely to the IMF and the
World Bank, without undermining the customary practice of the inviolability of multilateral debt
and jeopardising the Bank and Fund’s de facto creditor status; and (b) designing a system of
uniform treatment for all eligible countries that was consistent with the case-by-case approach
which did not amount to a system of generalised debt relief or which resembled the beginnings of
an international statutory framework for sovereign insolvency (see Callaghy, 2002, pp. 14–16, 34–
36; Fogarty, 2003, pp. 237–238; Guder, 2009, pp. 48–50; Rieffel, 2003, pp. 184–185).

The outcomewas a framework that built upon the pre-existing debt restructuringmechanisms ‘in
a very complicated way’ (Callaghy, 2002, p. 36), creating a series of nested processes and creative
technical and legal modalities that maintained the relative power dynamics between the Bretton

18 Now known as the International Monetary and Financial Committee (IMFC).
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Woods institutions on the one hand and the Paris Club creditors on the other. Central to this
operation was the characterisation of HIPC debt relief as an exercise of official development assistance
rather than as a formal debt write-down. The reduction of debt stock or foregone debt service
owed to bilateral and multilateral creditors is largely met by official financing rather than outright
cancellations (see below). This, along with the insertion of a sunset clause requiring countries to
participate within a specified time horizon,19 ensures that the scheme is temporally constrained,
limited to a subset of low-income countries and restricted from expanding into a permanent
mechanism for generalised debt relief or from forming the basis of an international insolvency
framework. It also anchors the HIPC initiative firmly within the realm of international
development policy as opposed to the legal framework of sovereign debt and international
financial law, with important consequences for the evolution of the sovereign debt regime as a
whole and for relations between debtor states and their creditors.

Under the HIPC framework, debts owed to Paris Club creditors are restructured in accordance to
Paris Club treatment terms – using the Naples terms under the 1996 initiative and latterly the
Cologne terms under the 1999 revision – but debt reduction is commonly financed through aid
budgets of the creditor states rather than absorbed as a debt write-down or loan loss (Cosio-Pascal,
2010, p. 250). Although it creates an obvious concern over the so-called ‘additionality’ of HIPC
debt relief – where resources earmarked for debt relief could have been delivered as ‘real transfers’
for development and poverty reduction projects (Cosio-Pascal, 2010, p. 250; also World Bank, 2006,
pp. 9–10) – this technical manoeuvre ensures that for the most part, the fundamental principle of
pacta sunt servanda is not altered by the debt restructuring process in that, formally, the debt owed
to the creditor state is repaid in full, albeit from other sections of the creditor state’s budget.

Financing debt relief from aid budgets in this manner is justified by the fact that HIPC debt relief
is effectively a ‘debt for poverty alleviation swap’ in which foreign currency liabilities are converted
into domestic liabilities linked to poverty alleviation’ (Cosio-Pascal, 2010, p. 250), a core objective of
foreign aid programmes. This process demonstrates the complex, political nature of bilateral debt and
highlights the problem of treating debt relief as an aid exercise rather than according to the rules of
commercial lending. As Cosio-Pascal notes, the paradox of the HIPC initiative is that while
overseas development aid (ODA) resources are being utilised to cover budgetary or export
agencies’ losses resulting from the loss of value of HIPC debt in creditor countries, ‘the pressure
for poverty alleviation expenditures is put on the poor countries’ domestic budget’ through the
aforementioned debt swap arrangement (p. 251).

Eligible debt owed to the IMF and World Bank and most other multilateral creditors under the
HIPC framework is similarly discharged through grants and, in rare cases, loans from trust funds
established at the Bretton Woods institutions and consisting of bilateral donor contributions and
resources from the multilateral institutions themselves. These resources are used to prepay or
purchase portions of the debt owed by HIPCs to the respective institutions (debt stock
cancellation) or to meet debt service payments when they fall due so that ‘the loans are cancelled
progressively over [time]’ (Guder, 2009, p. 49). While it appears tautological, this process ensures
that debts to multilateral institutions, notably the IMF and World Bank, are not officially
cancelled, although the terms of the respective debt agreements would be revised to take into
account the new repayment modalities (pp. 54–55). It also guarantees that the institutions’ de
facto preferred creditor status is not affected by HIPC operations as it guarantees ‘repayment’ of
debt owed to them by the HIPCs (pp. 54–55).

At the IMF, HIPC costs are covered by resources, contributed by donors and from the net income
and gold sales of the Fund, to a special operations fund for HIPCs – currently the Poverty Reduction

19 See footnote 1.
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and Growth (PRG)-HIPC Trust Fund20 – established pursuant to Article V(3) of the IMF Agreement
(see Section 2.1). Once a country reaches Completion Point21 under the HIPC initiative, a grant or,
exceptionally, a loan, from the trust fund is ‘deposited into an escrow account to cover debt-
service payments to the IMF under an agreed schedule’ (World Bank and IMF, 1998, para. 23). A
parallel system operates at the IDA where the World Bank’s Debt Relief Trust Fund (DRTF)
(formerly known as the HIPC Trust Fund) is similarly financed by donor contributions and from
the net income of its non-concessional arm, the International Bank for Reconstruction and
Development (IBRD), and these resources are used to cancel debt stock or meet debt service of
eligible countries (World Bank and IMF, 1998, para. 22; Guder, 2009, pp. 58–59). Resources from
the fund can also be used to grant relief on debt owed to other multilateral institutions, such as
the African Development Fund (AfDF) (World Bank and IMF, 1998, para. 22). Similar trust funds
have been established for debt relief operations under the Multilateral Debt Relief Initiative
(MDRI) that was introduced in 2005 to cancel in full all eligible debt owed by HIPCs to major
multilateral institutions, including the IDA, IMF and the AfDF, upon reaching Completion Point
(Tan, 2007).

Due to the voluntary nature of the HIPC initiative and the use of the Paris Club process as its
primary restructuring platform, the participation of non-Paris Club creditors has been contingent
on bilateral negotiations between these creditors and the debtor state seeking comparable
treatment.22 As Laryea observes, given the ‘sublegal’ nature of the HIPC initiative where
enforcement is ‘limited to moral suasion and “naming and shaming”’, not only can minority
holdout creditors refuse to participate in the restructuring, they can also compromise the
objective of the HIPC by taking advantage of the fiscal space created by the debt relief assistance
by collecting on debt they hold (Laryea, 2010, p. 196). The IDA and IMF have been active in
encouraging the involvement of such creditors on behalf of HIPC debtors, and the IDA has been
particularly instrumental in securing the participation of commercial creditors through its Debt
Reduction Facility (DRF). The facility, established in 1989 to support the commercial debt buyback
operations of IDA countries, finances such transactions through donor contributions and income
from the IBRD (IDA and IMF, 2011, paras. 15–16; IDA, 2012, para. 1).

This strategy has extinguished a considerable amount of commercial debt and also reduced the
problem of litigation against HIPCs by commercial creditors – mainly so-called ‘vulture funds’ or
investors who have purchased such debt on the secondary market at deep discount with the
objective of recovering the full value through litigation – by incentivising their participation in
the HIPC initiative (IDA and IMF, 2011, para. 15–17). However, it also highlights the vulnerability
of a debt relief framework based on ad-hoc negotiations and voluntary agreements and one that is
heavily reliant on the subsidy of official development finance for its success.

20 See Instrument to Establish a Trust for Special Poverty and Growth Operations for the Heavily Indebted Poor
Countries and Interim ECF Subsidy Operations (PRG-HIPC Trust), Annex to Executive Board Decision 14354-
(09/79), 23 July 2009 in IMF (2011). This trust fund has had its name changed twice following two overhauls of
the IMF’s concessional financing facilities, first from the Enhanced Structural Adjustment Fund (ESAF)-HIPC
fund to the Poverty Reduction and Growth Facility (PRGF)-HIPC fund in 1999 and from the PRGF-HIPC fund
to the PRG-HIPC fund in 2010.

21 This milestone is reached after a HIPC has established a good track record under Bank and Fund programmes,
implemented key reforms agreed at the initial Decision Point stage and adopted and implemented a PRSP for
at least a year (IMF, 2013a). At this point, countries are entitled to the ‘full and irrevocable reduction in debt’
committed by participating creditors at Decision Point (IMF, 2013a).

22 Securing such relief has been difficult, especially given their lack of input into the design and ownership over
the implementation of the initiative. Although large multilateral agencies and Paris Club creditors have
provided their full share of debt relief to qualifying countries, as of 2013 non-Paris Club creditors have
delivered only around 47 per cent of scheduled relief (IMF, 2013a).
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This practice contradicts the debtor ‘moral hazard’ logic inherent in the narrative of contract and
commitment (see Section 2.2) by paradoxically creating potential for risky and opportunistic lending
behaviour, thus encouraging ‘moral hazard’ on the part of creditors.

IV. Reframing the governance of third world debt

4.1 New norms and narratives
Despite the overarching characterisation of the HIPC and MDRI schemes as instruments of
development policy rather than law, and the corresponding lack of formal legal change in the
sovereign debt regime, the HIPC framework has altered the landscape of sovereign debt,
particularly in relation to the governance of third world debt. Not only has the HIPC initiative
established significant policy and institutional innovations at the IMF and the World Bank, it has
also challenged some of the central tenets of international sovereign debt while importing new
normative values into the field of sovereign debt relations.

This re-scripting of sovereign debt narratives represents one of the key contributions of the
HIPC initiative to the development of the international sovereign debt regime. As discussed in
Section 2.2, the discourses that underpin sovereign debt have been as instrumental as its legal
framework in shaping the expectations and conduct of actors within the sovereign debt
regime. These narratives, ascribed to collectively by regime constituents, can legitimise or
denounce certain behaviour and institutional practices which can, in turn, influence the legal,
policy and regulatory framework of the sovereign debt regime. Consequently, the
reconstruction of key representations and imagery regarding the scope and content, rights and
obligations of actors of the regime can lead to changes in the governance of the regime itself.
In other words, in rewriting some of the dominant scripts in the sovereign debt regime, the
HIPC initiative can and has contributed to legal and regulatory change within the governing
regime of sovereign debt.

First, by introducing and, to some extent, legitimising the use of the term ‘debt forgiveness’ in the
lexicon of sovereign debt, the HIPC framework has tempered the narrative of contract and
commitment (see Section 2.2) that has formed an important disciplinary component of the regime
and challenged dominant assumptions regarding the sanctity of sovereign debt, potentially
‘creating space and support for more ambitious solutions to debt crises’ (Jochnick, 2006, p. 133).
The HIPC initiative represented the culmination of a gradual process of ‘ratcheting up’ debt
reduction for highly indebted countries at the Paris Club (Callaghy, 2002, pp. 16–17) from the
Toronto to the Naples to the Cologne terms that ultimately provided for up to 90 per cent debt
relief. In doing so, the initiative officially recognised that in some exigent circumstances,
sovereign debt can be significantly written off by creditors. This includes cancelling previously
inviolable multilateral debt, despite the complex machinery that had to be designed to protect the
preferential status of the international financial institutions (see Section 3.2).

Accordingly, the HIPC initiative has paved the way for fresh consideration of other grounds for
debt cancellation using principles derived frommunicipal contract law and public international law.
Since the framework’s inception, there has been a discernible increase in international academic
and policy interest and advocacy activity focused on challenging the legitimacy, if not legality,
of sovereign debt contracts and on highlighting creditor culpability for the accumulation of
unproductive and unsustainable debt by developing countries. These initiatives have focused on
both: (a) assessing the procedural and substantive fairness of the contractual relationship between
the debtor state and its creditors, including factors such as economic duress or asymmetry
in bargaining power, which may vitiate a debtor’s legitimate consent; and (b) evaluating creditor
compliance with their fiduciary duties, such as pre-disbursement due diligence and financial
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oversight, and, in the case of sovereign and multilateral creditors, their broader obligations under
international law, such as human rights and environmental law.

Accordingly, there has been a resurgence of interest in the contemporary application doctrine of
odious debt and the associated but broader notion of ‘illegitimate debt’. The former relates to a
concept, first articulated by jurist Alexander Sack in 1927, that debt incurred by a government
(or ruler) against the interests of its citizens for the purpose of strengthening the despotic regime
or for personal gain of the ruler are odious, provided that the lenders were aware that the
proceeds of the loan were diverted for such purposes, and therefore unenforceable against a
successor government of the odious regime (Bucheit and Gulati, 2010, pp. 67–68; Gentile, 2010,
pp. 157–158; Howse, 2007, pp. 4–5). The notion of illegitimate debt covers a wider spectrum of
debt contracted wilfully by or without due diligence of the creditor against the interests of the
state’s citizens and which have the function of, inter alia, legitimising an undemocratic rule;
furthering the overt political or economic interests of the creditor state; contributing to violations
of social, economic or political rights or environmental degradation; or otherwise perpetuating
cycles of economic stagnation and aid dependency (see Jochnick, 2006; SLUG, 2012, pp. 11–12).

These concepts, yet to be tested before a court or tribunal, have contributed to the construction of
a valuable political platform for the emergence of an alternative conceptual framework for sovereign
debt governance. The doctrine of odious debt, for example, was invoked in calls for the cancellation of
Saddam Hussein-era Iraqi debt and in the restructuring of Nigerian debt at the Paris Club in 2005.
Although the contribution of the odiousness debate to the eventual restructuring exercise for both
countries was superseded by other imperatives, notably the strategic and geo-political importance
of both countries to key creditor states (see Damle, 2007; Gelpern, 2005; Gentile, 2010), they
nonetheless created a precedent for further political campaigns of this nature.

More controversially, Ecuador justified its 2008 default on sovereign bonds on grounds that a
government-initiated debt audit, the first of its kind in the world, found most external debt
contracted by Ecuador between 1976 and 2006 were ‘illegal’ or ‘illegitimate’ due to irregularities in
the loan contracts or because they violated domestic or international laws23 (Gentile, 2010,
pp. 151–152; Mansell and Openshaw, 2009, pp. 168–169). In 2012, Norway became the first
creditor country to institute a comprehensive debt audit of the ‘legitimacy ‘of its loans to
developing countries (Eurodad, 2012). This followed the unprecedented cancellation in 2006 of
Norwegian export credits to five countries – Egypt, Ecuador, Peru, Jamaica and Sierra Leone –

under its Ship Export Campaign between 1976 and 1980 on grounds that it held joint
responsibility with the debtor states for the failure of the development programmes to which
these loans were attached (Howse, 2007, p. 16).

The international campaign for such debt audits, spearheaded by prominent transnational NGOs
such as the European Network on Debt and Development (Eurodad), expands upon the precedents
established by the HIPC initiative in broadening the focus of sovereign debt beyond the explicit
terms of the contractual arrangement. The HIPC framework’s emphasis on poverty reduction and
public expenditure management and its requirement that beneficiary states demonstrate, in their
PRSPs and respective Letters of Intent (for IMF loans) or Letters of Development Policy (for IDA
financing),24 how resources from debt service are to be channelled into social expenditure or

23 Ecuador defaulted on two series of global bonds maturing in 2012 and 2030 and eventually repurchased the
defaulted debt from its commercial creditors at a significant discount (Mansell and Openshaw, 2009, pp. 176–
181).

24 Letters of Intent (LOIs) and Letters of Development Policy (LDPs) are documents which spell out the policy
measures that a country seeking IMF or World Bank assistance respectively will undertake in return for the
loan or, in some cases, grants. These documents form the so-called conditionalities of financing from these
institutions and are not legally binding in themselves, although they are incorporated by reference into
the official loan or financing documentation (see Tan, 2006, pp. 28–31). Further, while policies articulated
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economically productive activities have challenged the traditional assumption that sovereign debt
contracts are purely commercial matters of governments and remain the purview of executive
state action. The initiative has not only highlighted the public character of sovereign debt but has
also broadened the previously narrow conception of debt sustainability beyond merely a
consideration of a debtor state’s formal capacity to meet debt service, acknowledging that there
may be other claims on state finances that command greater moral, if not legal, merit than debt
servicing.

In so doing, the HIPC initiative has also recognised the intergenerational tensions – that the
people bearing the burden of repaying debt are not necessarily those who contracted the debt nor
reaped its benefits – that exist in the contracting of sovereign debt and the issues of equity that
arise from these tensions. This infusion of non-traditional values into the sovereign debt regime
has been crucial in shaping the developments in the post-HIPC era. The HIPC initiative’s
grounding in a broader platform of social justice and its location within a wider discourse of
development (see Part III) has meant that the official architects and administrators of the
framework – the IFIs and bilateral creditors – have had to confront issues that have hitherto been
regarded as extraneous to the debt contract, including operationalising developmental concepts
such as public participation in policy-making and country ownership of economic policies and
facilitating results-oriented outcomes of public policies that are the objectives of the PRSP (see
IMF, 2013c).

To this end, there have been international efforts mainly by civil society groups and international
organisations, but supported by a number of debtor and creditor states, to develop ex-ante national
and international mechanisms to promote responsible sovereign lending and borrowing. These
mechanisms mainly take the form of non-binding and voluntary ‘soft law’ instruments, including
the OECD’s Principles and Guidelines to Promote Sustainable Lending Practices in the Provision of
Official Export Credits to Low-Income Countries (OECD, 2008), and the more recent high-profile
Principles on Promoting Responsible Sovereign Lending and Borrowing sponsored by the United
Nations Conference on Trade and Development (UNCTAD) and funded by the Norwegian
government. Although varied in content, these codes of conduct primarily seek, inter alia, to
develop best practices and guidelines to govern the contracting of sovereign debt and to improve
risk management and accountability in sovereign finance on the part of borrowers and lenders
(Gelpern, 2012, pp. 3–5; OECD, 2008, pp. 2–4; UNCTAD, 2011, pp. 2–3).

The establishment of the PRSP process has further reshaped the narrative of contractual privity
in sovereign debt relations. The involvement of stakeholders in the planning of a document that is
central, at least on paper, to the process of debt relief has challenged the traditional perception that
a loan or credit agreement is a fundamentally commercial transaction between the debtor state
government and its creditors. The acknowledgement that citizens and civil society actors can
and should play a role in economic policy-making related to sovereign debt contracts has
important discursive ramifications on how the process of sovereign debt restructuring is
perceived. While the functional role of the PRSPs remain limited,25 the process of involving a
broad base of stakeholders in the consultative process of economic policy development
recognises that there are interested parties beyond the debtor government and its creditors in
any sovereign debt contract and that these interests should be taken into account in a
restructuring process.

in the PRSPs may be incorporated into the LOIs or LDPs, this is not mandatory although the consultative PRSP
process is, leading to criticisms of the legitimacy of the PRSP process itself (see Tan, 2011, pp. 175–198).

25 Tan (2011, pp. 175–198).

264 celine tan

http://journals.cambridge.org


http://journals.cambridge.org Downloaded: 26 May 2014 IP address: 94.5.215.221

4.2 Debt and the undermining of development
The policy and legal innovations of the HIPC framework has greatly leveraged the movement for the
cancellation of third world debt and the reform of the sovereign debt regime. As discussed in the
previous section, the HIPC initiative has challenged key disciplinary narratives of the pre-existing
regime and provided the catalyst for reshaping sovereign lending and borrowing practices.
However, there remain serious limitations to a debt relief mechanism modelled on the HIPC
framework. Inasmuch as the HIPC framework’s focus on the relationship between debt and
development and its location within international development policy have contributed to
incremental change in the governing framework of sovereign debt, these reconstituted narratives
and operational reforms have also foreclosed more radical revision of the sovereign debt regime.

First, the HIPC initiative is severely limited in its application and its success as a debt relief
instrument has only been guaranteed by its exceptionality. The clear demarcation of eligibility –

financially, temporally and geographically – confines the initiative to a limited set of low-income
countries. Beginning with the term ‘heavily indebted poor countries’ itself, the language and
imagery of underdevelopment and pervasive impoverishment has been deployed to distinguish
HIPCs from other developing countries, to legitimise the exclusion of non-HIPC IDA countries
from the framework and justify this differential treatment between members of the IMF and IDA.
As discussed in Part III, the architects of the HIPC initiative were, from the outset, concerned with
ring-fencing what they considered highly concessional terms of the HIPC framework in order to
prevent the expansion of the initiative into a wider system of generalised debt relief for all third
world states.

The portrayal of HIPC countries varyingly as economically stagnated, politically corrupt and
unstable and cripplingly deficient in social and institutional capital contributed to delimiting debt
reduction under the HIPC initiative to countries in most urgent need of international intercession
and financial rehabilitation. It created the moral and political impetus for exceptional debt
reduction and justified the conscription of public finance – from bilateral and multilateral
creditors – to cover the costs of the initiative. But conversely, this discourse also legitimised the
sweeping and highly intrusive interventions of the creditor community into the indebted state by
positing the extensive governance reforms – ranging from the imposition of the quasi-political
practice of participatory policy-making under the PRSP process to intensive donor/creditor and IFI
supervision of the country’s public expenditure management (PEM) systems – as prudent fiscal
and fiduciary oversight of the debtor state by the international community (see Tan, 2011,
pp. 134–166).

This intimate relationship between the HIPC framework and international development policy
has meant that the rationalising discourse of sovereign debt relief of third world states remains
overwhelmingly paternalistic and centred on anachronistic clientalist relationships between the
debtor state and its creditors that have structured third world engagement with the exterior in
the postwar period. With the HIPC qualification and debt restructuring process highly
contingent, as discussed in Part III, on assessments by the Bretton Woods institutions and co-
ordination of debt reduction by the Paris Club creditors, the HIPC process has reinforced the
fundamentally political nature of sovereign debt governance and, along with the maintenance
of the logic of adjustment discussed in Section 2.2, emphasised the continuing problematisation
of indebted states as architects of their own crises. Although the HIPC initiative has generated a
wider global interest in securing creditor co-responsibility for the accumulation of unsustainable
debt in the third world, the initiative itself has been narrowly focused on rehabilitating the
errant debtor for the purpose of reinserting it into the global economic order, that is, bringing
its debt burden back to ‘sustainable levels’ to enable its return to the discipline of the global
market.
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Accordingly, the HIPC framework has reinforced the ‘myth of normalcy’26 (Tarullo, 1985) that has
sustained the international economic legal order in the postwar period by drawing a dichotomy
between those states which adhere to the rules of international economic law and general
principles of a ‘civilised’ international society and those who do not and hence have to be
rehabilitated through a series of development interventions. The problems of the HIPCs are
therefore constructed as departures from the norm of sovereign debt transactions and as
Callaghy’s aforementioned ‘structural dilemma’ (Callaghy, 2002, pp. v–7). The characterisation of
third world indebtedness as discrete cases of sovereign profligacy rather than outcomes of
systemic failures of international financial governance decouples the problem of indebtedness
from the broader conduct of international economic relations. Instead, an unsustainable debt
burden is viewed primarily as one resulting from poor economic governance and bad political
choices,27 a rhetoric that has been employed in the current financial crisis to represent the
misguided policies adopted by the peripheral states in the Western economy.

Treating HIPC debt relief as aid rather than formal debt write-downs reinforces the asymmetrical
relationship between the debtor/recipient state and the creditor/donor states and IFIs and blurs the
boundaries between development policy and the regulation of sovereign debt while raising
important questions of equity in international economic relations. First, the process compounds
the moral hazard inherent in using public resources to underwrite the risk of commercial and
quasi-commercial lending. Under the Naples and Cologne terms, only non-concessional loans are
written down in compliance with the OECD ODA policies, with ODA credits rescheduled over a
longer time frame (Paris Club, 2007, Annex 2, pp. 45–46). These rules, coupled with the use of
DRF funds to finance commercial debt buybacks, mean that the HIPC initiative effectively utilises
public finance to compensate for commercial losses. These costs are not only borne by taxpayers
in creditor countries but also by citizens of debtor states who forgo the additional resources that
could otherwise have been allocated as aid, and other IMF and World Bank members that have
contributed by way of interest and other charges to the income of these institutions used to
subsidise the initiative (see Part III).

The HIPC’s location within the arena of development policy rather than international law further
fragments the governing regime of sovereign debt by delineating debt relief according to the
economic status of debtors. The creation of hierarchies of indebtedness between different states
through the process of categorising and evaluating eligibility also creates hierarchies of
entitlements and hierarchies of treatment that can stymie progress towards the greater
harmonisation of sovereign debt restructuring practices. As it stands, contemporary efforts to
reform the process of sovereign debt restructuring distinguishes between sovereign debt owed to

26 In one of the most insightful scholarly work on this issue, Tarullo develops this concept of the ‘myth of
normalcy’ as a heuristic device to understand what he terms the logic of international economic law, with
the image of what is ‘normal’ for a state participating in the international economy determined by their
adherence to rules of a liberal, capitalist economy (Tarullo, 1985, pp. 550–552). This myth, in the same
way that the normalising discourses of the sovereign debt regime perpetuate certain regimes of thought
about debt contracts, naturalises certain conceptions of economic and legal order in the global economy,
treating departures from such norms as aberrations that necessitate and justify international interventions,
including policy conditionalities attached to economic reform programmes (Tarullo, 1985, pp. 546–547;
also Tan, 2011, pp. 28–30). This view reflects the critique of modernist development discourse forwarded
by critical development theorists, such as Crush, Escobar and Tucker, but confines its use to a
methodological technique from which to understand international legal relations rather than as a wider
normative critique of international economic law.

27 While poor economic governance and bad political decisions can be contributory factors in the build-up of
unsustainable debt burdens, attributing third world indebtedness solely to domestic factors enables the IFIs
and the international creditor community to conveniently side-step calls for more systemic reforms to both
the international financial system and the broader international economy that has led to the indebtedness
and stagnation discussed in Section 3.1).
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commercial creditors and that owed to official creditors, with proposals for treating commercial debt
demarcated from that of official debt.28 The IMF’s 2002 proposal for a Sovereign Debt Restructuring
Mechanism, for example, excluded the treatment of official debt from the proposed framework while
‘market-based’ approaches, such as the insertion of collective action clauses in sovereign bond
agreements to expedite consensus during restructuring, and the development of codes of conduct,
such as the Principles of Stable Capital Flows and Fair Debt Restructuring in Emerging Markets,
have focused on restructurings between debtor states and their private creditors (Hagan, 2005,
pp. 352–353; Ritter, 2009, pp. 5–10).

This fragmentation continues to preclude the development of a comprehensive, equitable and
universal mechanism for debt restructuring with pre-established and binding rules of conduct for
all actors, including the oft-cited Chapter 9 of the US Bankruptcy Code29 that provides a process
for restructuring insolvent local municipalities in the US. The focus of the HIPC framework on
restoring debtors to a sustainable debt position to resume debt service rather than on the
provision of ‘sufficient relief for a “fresh start” . . . that gives the debtor country economy room to
grow’ (Herman et al., 2010b, p. 492) reinforces the underlying narrative in the sovereign debt
regime that sovereigns cannot and do not go bankrupt despite the significant costs to human
development of indebtedness that the initiative itself has highlighted. Instead, the initiative
continues to sanction the status quo governing sovereign debt restructuring premised on a
piecemeal, ad-hoc and highly political process of debt restructuring that can result in a prolonged
and disorderly resolution of financial crises, as witnessed in the recent Eurozone crisis.

Finally, the failure of the HIPC initiative to account for the broader deficiencies of the
international financial system that have contributed to the accumulation of third world debt and
its reluctance to engage in the broader questions of debt sustainability in a globalised economy
means that its operational relevance going forward in the sovereign debt regime is limited. A ring-
fenced initiative such as the HIPC is disengaged from wider concerns that the international system
lacks a central co-ordinating mechanism for addressing and resolving acute or chronic sovereign
debt crises. It places the responsibility for dealing with chronic debtors, all low-income states with
persistent balance-of-payments problems coupled with heavy external dependency, on the IMF and
World Bank. This is problematic given that these institutions lack the specific constitutional
mandate to deal with such crises in a sustained and comprehensive way (see Guder, 2009, p. 13).
The dominance of the Paris Club in this process further undermines efforts to address third world
debt in a sustainable manner given the limited participation of non-Paris Club creditors in the
process. Importantly, for many low-income countries, the emergence of new sovereign creditors,
notably China but also other emerging market countries such as Brazil, India and South Africa and
oil-rich nations such as the Gulf States, means that any future resolution of debt crises must
involve a broader set of negotiations beyond those involving a small cartel of Western states.

V. Conclusion

Since 1996, the G8 and other Northern creditor states, along with international and regional financial
institutions, have accepted the principle of debt cancellation in the sovereign debt regime and

28 This stems primarily from the differing legal regimes governing the different types of debt (see Section 2.1)
and the different motivations of commercial versus official lenders.

29 Various proposals have been forwarded by policy-makers, scholars and legal and development practitioners
over the years, including the aforementioned SDRM, on the possibility of designing an internationally
binding legal framework for sovereign insolvency that attempts to resolve the conflict between a debtor’s
obligations to its creditors and its duties, including human rights and constitutional obligations, to its
citizens and residents. Many have used the example of the US Bankruptcy Code as a model for framing
such a process at the international level (see Bolton and Skeel, 2010; Buckley, 2010; Hagan, 2005; Raffer, 2010).
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responded to the political impetus to operationalise the link between debt relief and development
impact through the HIPC framework. This multi-stage, multi-agency operation builds on a pre-
existing regime of sovereign debt governance that is similarly fragmented and based on a
patchwork of municipal and international law and a network of formal and informal
organisations and associations. The HIPC framework has not only reshaped the regulatory
landscape of official sovereign debt and the operational policies and practice of the international
financial institutions and domestic agencies involved in the process, but also the practice of
international development finance.

The HIPC initiative sought to redress an important failing of the pre-existing sovereign debt
regime – the absence of a multilateral framework for co-ordinating sustainable debt relief to a set
of heavily indebted serial reschedulers of sovereign debt – but did so in a complex and politically
expedient manner involving the conscription of development finance and the active participation
of international development agencies. At the core of the new framework was the need to
maintain the compatibility of the HIPC regime with the pre-existing regulatory framework, in
particular the preservation of the customary preferred creditor status of the IFIs and the retention
of an ad-hoc machinery for sovereign debt restructuring. Crucially, the initiative’s categorisation
as an instrument of development policy rather than a legal mechanism for re-evaluating the legal
relationship between the debtor and its creditors negates the development of a generalised system
of debt relief or precedents for establishing a statutory framework for sovereign insolvency.

Consequently, while the HIPC initiative has resulted in some significant policy and legal
innovations in the realm of sovereign debt governance and has, importantly, reframed the
discursive regime of sovereign debt, it has not engaged more substantively with the broader legal
and political framework of sovereign debt to provide a model for a sustainable revision of the law
on sovereign debt. Although concepts developed through the HIPC initiative have provided the
basis for rewriting some of the key scripts of the sovereign debt regime and have thus formed the
catalyst for further action on sovereign indebtedness, the main disciplinary narratives and
operational practice of the initiative can and have had a constraining effect in efforts to reform
the governing framework of sovereign debt. Accordingly, the initiative’s decoupling of debt relief
from the broader international financial system means that it has failed to account for the
systemic financial regulatory and economic deficits that contribute to the accumulation of
unsustainable debt burdens. This has important implications not only for the future debt
sustainability of graduating HIPCs but of other developing countries more generally.

References

aggarwal, Vinod K. (2003) ‘The Evolution of Debt Crises: Origins, Management and Policy Lessons’, in
Vinod K. Aggarwal and Brigitte Granville (eds), Sovereign Debt: Origins, Crises and Restructuring,
London: Royal Institute of International Affairs, 11–35.

berman, Paul Schiff (2005) ‘From International Law to Law and Globalization’, Columbia Journal of
Transnational Law 43(2): 485–556.

black, Julia (2002) ‘Regulatory Conversations’, Journal of Law and Society 29(1): 163–96.
bolton, Patrick and skeel, David A. (2010) ‘How to Rethink Sovereign Bankruptcy: A New Role for the

IMF?’, in Barry Herman, José Antonio Ocampo and Shari Spiegel (eds), Overcoming Developing
Country Debt Crisis. Oxford: Oxford University Press, 449–85.

bradlow, Daniel (2009) ‘Developing Country Debt Crises, International Financial Institutions, and
International Law: Some Preliminary Thoughts’, Washington College of Law, American
University Research Paper No 09-01, online: <http://papers.ssrn.com/sol3/papers.cfm?
abstract_id=1342539>.

268 celine tan

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1342539
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1342539
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1342539
http://journals.cambridge.org


http://journals.cambridge.org Downloaded: 26 May 2014 IP address: 94.5.215.221

broome, André (2008) ‘The Importance of Being Earnest: The IMF as a Reputational Intermediary’,
New Political Economy 13(2): 125–51.

broome, André (2010) ‘The International Monetary Fund, Crisis Management and the Credit Crunch’,
Australian Journal of International Affairs 64(1): 37–54.

bucheit, Lee and gulati, Mitu (2010) ‘Responsible Sovereign Lending and Borrowing’, Law and
Contemporary Problems 73(4): 63–92.

buckley, Ross (2010) ‘The Bankruptcy of Nations: Let the Law Reflect Reality’, Banking and Financial
Services Policy Report 29(6): 1–17.

callaghy, Thomas M. (2002) ‘Innovation in Sovereign Debt Regime: From the Paris Club to Enhanced
HIPC and Beyond’, Operations Evaluation Department (OED) Working Paper, Washington DC:
OED, World Bank, online: <http://ieg.worldbank.org/Data/reports/hipc_wp_sovereign_debt.pdf>.

chimni, B. S. (2003) ‘Third World Approaches to International Law: A Manifesto’, in Antony Anghie,
B. S. Chimni, Karin Mickelson and Obiora Okafor (eds), The Third World and International Order:
Law, Politics and Globalization, Leiden and Boston: Martinus Nijhoff Publishers, 47–75.

collins, Hugh (2003) The Law of Contract, 4th edn. Cambridge: Cambridge University Press.
cosio-pascal, Enrique (2010) ‘Paris Club: Intergovernmental Relations in Debt Restructuring’, in

Barry Herman, José Antonio Ocampo and Shari Spiegel (eds), Overcoming Developing Country
Debt Crisis. Oxford: Oxford University Press, 231–76.

cross, Karen Halverson (2011) ‘Investment Arbitration Panel Upholds Jurisdiction to Hear mass
Bondholder Claims Against Argentina’, American Society of International Law (ASIL) Insights
15(30), online: <http://www.asil.org/insights/volume/15/issue/30/investment-arbitration-panel-
upholds-jurisdiction-hear-mass-bondholder>.

cross, Karen Halverson (2006) ‘Arbitration as a Means of Resolving Sovereign Debt Disputes’,
American Review of International Arbitration 17(3): 335–87.

crush, Jonathan (1995) ‘Introduction: Imagining Development’, in Jonathan Crush (ed.), Power of
Development. London and New York: Routledge, 1–23.

damle, Jai (2007) ‘The Odious Debt Doctrine After Iraq’, Law and Contemporary Problems 70(4): 139–56.
engle, David M. (1993) ‘Origin Myths: Narratives of Authority, Resistance, Disability and Law’, Law

and Society Review 27(4): 785–826.
eurodad (2012) ‘Norway Takes a Bold Step towards Debt Justice: First Creditor Ever to Carry Out a

Debt Audit’, 15 August 2012, online: <http://eurodad.org/1543427/>.
ewick, Patricia and silbey, Susan S. (1995) ‘Subversive Stories and Hegemonic Tales: Toward a

Sociology of Narrative’, Law and Society Review 29(2): 197–226.
ewick, Patricia and silbey, Susan S. (2003) ‘Narrating Social Structures: Stories of Resistance to Legal

Authority’, American Journal of Sociology 108(6), 1328–72.
fogarty, Edward A. (2003) ‘Moving Mountains (of Debt): NGOs, the HIPC Initiatives and

the Decentralization of Multilateral Debt Governance’, in Vinod K. Aggarwal and
Brigitte Granville (eds), Sovereign Debt: Origins, Crises and Restructuring. London: Royal Institute
of International Affairs, 229–51.

gelpern, Anna (2005) ‘What Iraq and Argentina Might Learn from Each Other’, Chicago Journal of
International Law 6(1): 391–414.

gelpern, Anna (2012) ‘Hard, Soft and Embedded: Implementing Principles on Promoting Responsible
Sovereign Lending and Borrowing.’ Background paper prepared for the UNCTAD Guidelines for
Promoting Responsible Sovereign Lending and Borrowing Practices. Geneva: UNCTAD, online:
<http://ssrn.com/abstract=204102>.

gelpern, Anna and gulati, Mitu (2010) ‘How CACs Became Boilerplate: Governments in “Market-
Based” Change’, in Barry Herman, José Antonio Ocampo and Shari Spiegel (eds), Overcoming
Developing Country Debt Crisis. Oxford: Oxford University Press, 347–388.

gentile, Caroline (2010) ‘The Market for Odious Debt’, Law and Contemporary Problems 73: 151–74.

reframing the debate 269

http://ieg.worldbank.org/Data/reports/hipc_wp_sovereign_debt.pdf
http://ieg.worldbank.org/Data/reports/hipc_wp_sovereign_debt.pdf
http://www.asil.org/insights/volume/15/issue/30/investment-arbitration-panel-upholds-jurisdiction-hear-mass-bondholder
http://www.asil.org/insights/volume/15/issue/30/investment-arbitration-panel-upholds-jurisdiction-hear-mass-bondholder
http://www.asil.org/insights/volume/15/issue/30/investment-arbitration-panel-upholds-jurisdiction-hear-mass-bondholder
http://eurodad.org/1543427/
http://eurodad.org/1543427/
http://ssrn.com/abstract=204102
http://ssrn.com/abstract=204102
http://journals.cambridge.org


http://journals.cambridge.org Downloaded: 26 May 2014 IP address: 94.5.215.221

gore, Charles (2003) ‘Development Partnership for Escaping the Global Poverty Trap’, Development
Policy Journal 3: 107–26.

guder, Leonie F. (2009) The Administration of Debt Relief by the International Financial Institutions: A Legal
Reconstruction of the HIPC Initiative. Berlin: Springer.

hagan, Sean (2005) ‘Designing a Legal Framework to Restructure Sovereign Debt’, Georgetown Journal
of International Law 36(2): 299–402.

herman, Barry (2010) ‘Why the Code of Conduct for Resolving Sovereign Debt Crises Falls Short’, in
Barry Herman, José Antonio Ocampo and Shari Spiegel (eds), Overcoming Developing Country Debt
Crisis. Oxford: Oxford University Press, 389–427.

herman, Barry, ocampo, José Antonio and spiegel, Shari (2010a) ‘Introduction’, in Barry Herman, José
Antonio Ocampo and Shari Spiegel (eds), Overcoming Developing Country Debt Crisis. Oxford:
Oxford University Press, 1–31.

herman, Barry, ocampo, José Antonio and spiegel, Shari (2010b) ‘Conclusion: Towards a
Comprehensive Sovereign Bankruptcy Regime’, in Barry Herman, José Antonio Ocampo and
Shari Spiegel (eds), Overcoming Developing Country Debt Crisis. Oxford: Oxford University Press,
489–96.

howse, Robert (2007) ‘The Concept of Odious Debt in Public International Law’, UNCTAD Discussion
Papers No 185, online: <www.unctad.org/en/docs/osgdp185_en>.

ida (2012) ‘Debt Reduction Facility for IDA-Only Countries: Progress Update And Request For
Extension’, Washington DC: IDA, online: <http://siteresources.worldbank.org/INTDEBTDEBT/
RelatedPapers/23168087/DebtReductionFacilityProgressUpdate2012.pdf>.

ida and imf (2011) ‘Heavily Indebted Poor Countries (HIPC) Initiative and Multilateral Debt Relief
Initiative (MDRI): Status of Implementation and Proposals for the Future of the HIPC
Initiative’, 8 November 2011. Washington DC: IDA and IMF, online: <https://www.imf.org/
external/np/pp/eng/2013/121913.pdf>.

ila (2010) ‘State Insolvency: Options for Ways Forward’, A Report by the Sovereign Insolvency Study
Group, 74th Conference of the ILA, the Hague, 15–20 August 2010, online: <http://www.ila-hq.
org/download.cfm/docid/0A7ACEAC-94A3-4B47-B9E642CF4BEA5D81>.

imf (2002) ‘Fund Policy on Lending into Arrears to Private Creditors: Further Consideration of the
Good Faith Criterion’, 30 July 2002. Washington DC: IMF, online: <http://www.imf.org/
external/pubs/ft/privcred/073002.pdf>.

imf (2011) Selected Decisions and Selected Documents, 35th Issue, 31 December 2010, Washington DC:
IMF.

imf (2013a) ‘Debt Relief under the Heavily Indebted Poor Countries (HIPC) Initiative’, A Factsheet, 1
October, online: <http://www.imf.org/external/np/exr/facts/hipc.htm>.

imf (2013b) ‘Transparency at the IMF’, A Factsheet, 8 April, online: <http://www.imf.org/external/np/
exr/facts/trans.htm>.

imf (2013c) ‘Poverty Reduction Strategy Papers (PRSP)’, A Factsheet, 29 March, online: <http://www.
imf.org/external/np/exr/facts/prsp.htm>.

jochnick, Chris (2006) ‘The Legal Case for Debt Repudiation’, in Chris Jochnick and Fraser A Preston
(eds), Sovereign debt Crisis at the Crossroads: Challenges and Proposal for Resolving the ThirdWorld Debt
Crisis. Oxford: Oxford University Press, 132–57.

laryea, Thomas (2010) Donegal v Zambia and the Persistent debt Problems of Low-Income Countries’,
Law and Contemporary Problems 73(4): 193–200.

mansell, Wade and openshaw, Karen (2009) ‘Suturing the Open Veins of Ecuador: Debt, Default and
Democracy’, Law and Development Review 2(1): 150–91.

martha, Rutsel Silvestre (1990) ‘Preferred Creditor Status under International Law: The Case of the
International Monetary Fund’, International and Comparative Law Quarterly 39(4): 801–26.

270 celine tan

http://www.unctad.org/en/docs/osgdp185_en
http://siteresources.worldbank.org/INTDEBTDEBT/RelatedPapers/23168087/DebtReductionFacilityProgressUpdate2012.pdf
http://siteresources.worldbank.org/INTDEBTDEBT/RelatedPapers/23168087/DebtReductionFacilityProgressUpdate2012.pdf
http://siteresources.worldbank.org/INTDEBTDEBT/RelatedPapers/23168087/DebtReductionFacilityProgressUpdate2012.pdf
https://www.imf.org/external/np/pp/eng/2013/121913.pdf
https://www.imf.org/external/np/pp/eng/2013/121913.pdf
https://www.imf.org/external/np/pp/eng/2013/121913.pdf
http://www.ila-hq.org/download.cfm/docid/0A7ACEAC-94A3-4B47-B9E642CF4BEA5D81
http://www.ila-hq.org/download.cfm/docid/0A7ACEAC-94A3-4B47-B9E642CF4BEA5D81
http://www.ila-hq.org/download.cfm/docid/0A7ACEAC-94A3-4B47-B9E642CF4BEA5D81
http://www.imf.org/external/pubs/ft/privcred/073002.pdf
http://www.imf.org/external/pubs/ft/privcred/073002.pdf
http://www.imf.org/external/pubs/ft/privcred/073002.pdf
http://www.imf.org/external/np/exr/facts/hipc.htm
http://www.imf.org/external/np/exr/facts/hipc.htm
http://www.imf.org/external/np/exr/facts/trans.htm
http://www.imf.org/external/np/exr/facts/trans.htm
http://www.imf.org/external/np/exr/facts/trans.htm
http://www.imf.org/external/np/exr/facts/prsp.htm
http://www.imf.org/external/np/exr/facts/prsp.htm
http://www.imf.org/external/np/exr/facts/prsp.htm
http://journals.cambridge.org


http://journals.cambridge.org Downloaded: 26 May 2014 IP address: 94.5.215.221

merry, Sally Engle (1992) ‘Anthropology, Law and Transnational Processes’, Annual Review of
Anthropology 21: 357–79.

oecd (2008) ‘Principles and Guidelines to Promote Sustainable Lending Practices in the Provision of
Official Export Credits to Low-Income Countries’, OECD Working Party on Export Credits and
Credit Guarantees, 11 January. Paris: OECD, online: <http://search.oecd.org/officialdocuments/
displaydocumentpdf/?doclanguage=en&cote=tad/ecg%282008%291>.

olivares-caminal, Rodrigo (2009) ‘Is There a Need for an International Regime in the Context of
Sovereign Debt? A Case for the Use of Corporate Debt Restructuring Techniques’, Journal of
International Banking Law and Regulation 24(1): 21–34.

pahuja, Sundhya (2000) ‘Technologies of Empire: IMF Conditionality and the Reinscription of the
North/South Divide’, Leiden Journal of International Law 13(4): 749–813.

paris club (2007) Annual Report 2007. Paris: Paris Club.
raffer, Kunibert (2010) Debt Management for Development: Protection of the Poor and the Millennium

Development Goals. Cheltenham: Edward Elgar.
rieffel, Lex (2003) Restructuring Sovereign Debt: The Case for an Ad Hoc Machinery. Washington, DC:

Brookings Institution.
ritter, Raymond (2009) ‘Transnational Governance in Global Finance: The Principles for Stable

Capital Flows and Fair Debt Restructuring in Emerging Markets.’ European Central Bank
Occasional Paper Series No 103/April 2009, online: <http://www.ecb.europa.eu/pub/pdf/scpops/
ecbocp103.pdf>.

rose, Carol (1994) Property and Persuasion: Essays on the History, Theory, and Rhetoric of Ownership.
Boulder, CO: Westview Press.

salamanca, Luis Jorge Garay (2010) ‘The 1980s Crisis in Syndicated Bank Lending to Sovereigns and
the Sequence of Mechanisms to Fix It’, in Barry Herman, José Antonio Ocampo and Shari Spiegel,
Overcoming Developing Country Debt Crises. Oxford: Oxford University Press, 111–60.

saprin (2004) Structural Adjustment: The SAPRI Report: The Policy Roots of Economic Crisis, Poverty and
Inequality. London, New York and Penang: Zed Books, Third World Network, IBON Foundation,
and Books for Change.

simpson, Lucio (2006) ‘The Role of the IMF in Debt Restructurings: Lending into Arrears, Moral Hazard
and Sustainability Concerns’, G 24 Discussion Paper Series No 4, May, online: <http://www.g24.
org/Publications/Dpseries/40.pdf>.

slug (2012) ‘The Norwegian Debt Audit from an International Perspective’, ed. Kristian Jahren
Øvretveit for the Norwegian Coalition for Debt Cancelation (SLUG), online: <http://www.
slettgjelda.no/filestore/TheNorwegianDebtAudit_lowres.pdf>.

tan, Celine (2006) ‘Responsible Financing of Unwarranted Interventions: Fiduciary Obligations in Loan
andAidContracts BetweenDonors, ClientStates andCitizens’, EurodadBriefing Paper,March, online:
<http://www.eurodad.org/uploadedfiles/whats_new/reports/eurodad%20responsiblefinancingtan.
pdf>.

tan, Celine (2007) ‘Debt and Conditionality: Multilateral Debt Relief Initiative and Opportunities for
Expanding Policy Space’, TWN Global Economy Series No 9. Penang: Third World Network,
online: <http://www.twnside.org.sg/title2/ge/GE09.pdf>.

tan, Celine (2011)Governance through Development: Poverty Reduction Strategies, International Law and the
Disciplining of Third World States. Abingdon: Routledge.

tan, Celine (2013) ‘Life, Debt and Rights of the Poor: Contextualising the International Regime for
Sovereign Debt Relief’, in Krista Nadakavukaren (ed.), Poverty and the International Economic
Legal System: Duties to the World’s Poor. Cambridge: Cambridge University Press, 307–24.

tarullo, Daniel K. (1985), ‘Logic, Myth and the International Economic Order’, Harvard International
Law Journal 26(2): 533–52.

reframing the debate 271

http://search.oecd.org/officialdocuments/displaydocumentpdf/?doclanguage=en&amp;cote=tad/ecg%282008%291
http://search.oecd.org/officialdocuments/displaydocumentpdf/?doclanguage=en&amp;cote=tad/ecg%282008%291
http://search.oecd.org/officialdocuments/displaydocumentpdf/?doclanguage=en&amp;cote=tad/ecg%282008%291
http://www.ecb.europa.eu/pub/pdf/scpops/ecbocp103.pdf
http://www.ecb.europa.eu/pub/pdf/scpops/ecbocp103.pdf
http://www.ecb.europa.eu/pub/pdf/scpops/ecbocp103.pdf
http://www.g24.org/Publications/Dpseries/40.pdf
http://www.g24.org/Publications/Dpseries/40.pdf
http://www.g24.org/Publications/Dpseries/40.pdf
http://www.slettgjelda.no/filestore/TheNorwegianDebtAudit_lowres.pdf
http://www.slettgjelda.no/filestore/TheNorwegianDebtAudit_lowres.pdf
http://www.slettgjelda.no/filestore/TheNorwegianDebtAudit_lowres.pdf
http://www.eurodad.org/uploadedfiles/whats_new/reports/eurodad%20responsiblefinancingtan.pdf
http://www.eurodad.org/uploadedfiles/whats_new/reports/eurodad%20responsiblefinancingtan.pdf
http://www.eurodad.org/uploadedfiles/whats_new/reports/eurodad%20responsiblefinancingtan.pdf
http://www.twnside.org.sg/title2/ge/GE09.pdf
http://www.twnside.org.sg/title2/ge/GE09.pdf
http://journals.cambridge.org


http://journals.cambridge.org Downloaded: 26 May 2014 IP address: 94.5.215.221

tomz, Michael (2007) Reputation and International Cooperation: Sovereign Debt across Three Centuries.
Princeton, NJ: Princeton University Press.

tucker, Vincent (1999) ‘The Myth of Development’, in Ronaldo Munck and Denis O’Hearn (eds),
Critical Development Theory: Contributions to A New Paradigm. London and New York: Zed Books,
1–26.

unctad (2011) ‘Draft Principles on Promoting Responsible Sovereign Lending and Borrowing’,
UNCTAD Project on Promoting Responsible Sovereign Lending and Borrowing, online: <http://
unctad.org/en/docs/gdsddf2011misc1_en.pdf>.

vilanova, Juan Carlos and martin, Matthew (2001) ‘The Paris Club’, Debt Relief International
Publication No 3, online: <http://www.dri.org.uk/pdfs/EngPub3_Paris_Club.pdf>.

von bogdandy, Armin and goldmann, Matthias (2012) ‘Sovereign Debt Restructurings as Exercises of
International Public Authority: Towards a Decentralized Sovereign Insolvency Law’, May, online:
<http://ssrn.com/abstract=2089480>.

waibel, Michael (2007) ‘Opening Pandora’s Box: Sovereign Bonds in International Arbitration’,
American Journal of International Law 101(4): 711–59.

waibel, Michael (2011) Sovereign Defaults before International Courts and Tribunals. Cambridge:
Cambridge University Press.

waibel, Michael (2012) ‘Steering Sovereign Debt Restructurings through the CDS Quicksand’,
Working Paper, 14 July, online: <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=
2017772&http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2017772> (last accessed 14
August 2012).

world bank (2006) Debt Relief for the Poorest: An Evaluation Update of the HIPC Initiative. Washington,
DC: World Bank.

world bank and imf (1998) ‘The Initiative for Heavily Indebted Poor Countries: Review and Outlook’,
22 September. Washington, DC: World Bank and IMF, online: <https://www.imf.org/external/np/
hipc/review/hipcrev.pdf>.

272 celine tan

http://unctad.org/en/docs/gdsddf2011misc1_en.pdf
http://unctad.org/en/docs/gdsddf2011misc1_en.pdf
http://unctad.org/en/docs/gdsddf2011misc1_en.pdf
http://www.dri.org.uk/pdfs/EngPub3_Paris_Club.pdf
http://www.dri.org.uk/pdfs/EngPub3_Paris_Club.pdf
http://ssrn.com/abstract=2089480
http://ssrn.com/abstract=2089480
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2017772&amp;http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2017772
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2017772&amp;http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2017772
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2017772&amp;http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2017772
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2017772&amp;http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2017772
https://www.imf.org/external/np/hipc/review/hipcrev.pdf
https://www.imf.org/external/np/hipc/review/hipcrev.pdf
https://www.imf.org/external/np/hipc/review/hipcrev.pdf
http://journals.cambridge.org

	Reframing the debate: the debt relief initiative and new normative values in the governance of third world* debt
	Abstract
	Introduction
	Law and disciplinary discourses of the sovereign debt regime
	A fragmented legal sphere
	Disciplinary narratives of sovereign debt

	Rescue, remedy and rehabilitate
	Constraining the fear of exit
	Aiding the paradigm shift

	Reframing the governance of third world debt
	New norms and narratives
	Debt and the undermining of development

	Conclusion
	References


