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inati ient demonstrati rest of t
nation carmaps, was an eloquen .  rest
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stateless, After the war it turned out %mﬂ the Jewish @coﬁ_owﬁ hich was
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of a colonized and then conguered territory—but this solve e
mewwwﬁ om the minorities nor the stateless. On the an.Sme e
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hat happened in Palestine wit i ) m
Wﬁmm,m%@% Muw thousands was then repeated in India on 2 uw.w,mmww wmmmw@msa
volving many millions of people. Since the Peace Treaties EooL and
MMMQ mﬁm refugees and the stateless have mﬁmornm. themselves _w M@Jm e
to all the newly established states on earth which were crea
i { the nation-state. . For
:ﬂwmm w?wmw new states this curse bears m._m germs of a &.wm%w MMM%MW@ o
the nation-state cannof exist once its mﬁmﬁmﬁ of equality .@z he Jaw
has broken down. Without this legal equality, which oﬁmw.mw %5@ s Ses-
tined to replace the older laws and orders of the MQ&&. m%oﬁ%.mn&i&smmw‘
dissolves into an anarchic mass of over- m.na EEQGH@ mm@ . ot
Mwwém mﬁw are not equal for all revert to rights mﬁ.m privi wmnmm et mm
ontradictory to the very nature of nation-states. The Qmwnﬂr aw. %m oot of
Mrmmm inability to treat stateless people as legal wmmwoum. %mmaw M % wm cater the
nﬁmmmwcs of arbitrary rule by police amnﬁwﬁ the more difficu s Tor siaves
to resist the tempiation to deprive all citizens of legal status an

with an omnipotent police.

1:  The Perplexities of the Righis of Man
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turning point in history. It meant nothing more nor fhan th
from Man, and not God’s command or mﬁ customs 0 : M\,
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iet i i eclara-
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tion indicated man's emancipation from all tutelage and anno

had now come of age.
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Beyond this, there was another implication of which the framers of the
declaration were only half aware. The proclamation of human rights was
also meant t0 be a much-needed protection in the new era where individuals
were no longer secure in the estates to which they were born or sure of
their equality before God as Christians. In other words, in the new secu-
larized and emancipated society, men were no longer sure of these social
and human rights which until then had been outside the political order and
guaranteed not by government and constitution, but by social, spiritual, and
religious forces. Therefore throughout the nineteenth century, the consensus
of opinion was that human rights had to be invoked whenever individuals
needed protection against the new sovereigniy of the state and the new
arbitrariness of society.

Since the Rights of Man were proclaimed to be “inalienable,” irreducible
to and undeducible from other rights or laws, no authority was invoked for
their establishment; Man himself was their source as well ag their ultimate
goal. No special law, moreover, was deemed necessary to protect them be-
cause all laws were supposed o rest upon them. Man appeared as the only
sovereign in matters of law as the people was proclaimed the only sovereign

the prince) was not proclaimed by the grace of God but in the name of
Man, so that it seemed only natural that the “inalienable” rights of man
would find their guarantee and become an inalienable part of the right of
the people to sovereign self-government.

In other words, man had hardly appeared as a completely emancipated,
completely isolated being who carried his dignity within himself without ref.
erence 1o some larger encompassing order, when he disappeared again into
a member of a people. From the beginning the paradox involved in the dec-
laration of inalienable human rights was that it reckoned with an “abstract”
human being who seemed to exist nowhere, for even savages lived in some
kind of a social order. If a tribal or other “backward” community did not
enjoy human rights, it was obviously because as a whole it had not yet
reached that stage of civilization, the stage of popular and national sov-
ereignty, but was oppressed by foreign or native despots. The whole ques-
tion of human rights, therefore, was quickly and inextricably blended with
the question of national emancipation; only the emancipated sovereignty
of the people, of one’s own people, seemed to be able to insure them. As
mankind, since the French Revolution, was concejved in the image of a
family of nations, it gradually became self-evident that the people, and not
the individual, was the image of man.

The full implication of this identification of the rights of man with the
rights of peoples in the European nation-state system came to light only

elementary rights were as little safeguarded by the ordinary functioning of
nation-states in the middle of Europe as they would have been in the heart
of Africa. The Rights of Man, after all, had been defined as “inalienable”
because they were supposed to be independent of ali governments; but it
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surned out that the moment human beings lacked their own government and
had to fall back upon their mininam rights, no authority was left to protect
them and no institution was willing to guarantee them. Or when, as in the
case of the minorities, an international body arrogated to itself a nongovern-
mental authority, its failure was apparent even before its measures were
fully realized; not only were the governments more or less openly opposed
i this encroachment on their sovereignty, but the concerned nationalities
themselves did not recognize 2 nonnational guaraniee, mistrusted everything
which was not clear-cut support of their “national” (as opposed to their
mere “linguistic, religious, and ethnic”) rights, and preferred either, like the
Germans or Hungarians, io turn 0 the protection of the “national” mother
country, or, like the Jews, t0 some wind of interterritorial solidarity. "

The staieless people were as convinced as the minorities that loss of na-
tional rights was identical with loss of human rights, that the former in-
evitably entailed the latter. The more they were excluded from right in any
form, the more they tended to look for a reintegration into 2 national, into
iheir own national community. T he Russian refugees were only the first 1o
insist on their nationality and to defend themselves furiously against attempls
to lump them together with other stateless people. Since them, not a single
group of refugees or Displaced Persons has failed to develop a fierce, violent
group CONSCioUsnEss and to clamor for rights as—and only as—FPoles of

Jews or Germans, etc.

Even worse was that all societies tormed for the protection of the Rights
of Man, all attempts to arrive at a new bill of human rights were sponsored
by marginal figures—by 2 few international jurists without political experi-
ence or professional philanthropists supported by the uncertain sentiments
of professional idealists. The groups they formed, the declarations they is-
sued, showed an uncaniy similarity in langoage and composition to that
of societies for the prevention of cruelty to animals. No statesman, 1o po-
litical figure of any importance could possibly take them seriously; and
none of the liberal or radical parties in Europe thought it necessary 0
incorporate into their program 2a new declaration of human rights. Neither
before nor after the second World War have the victirs themselves ever
invoked these fundamental rights, which were so evidently demied thers, in
their many attempts to find a way out of the barbed-wire labyrinth into which
events had driven them. On the contrary, ihe victims shared the disdain

47 Pathetic insiances of this exclusive confidence in national rights were the con-
sent, before the second World Wwar, of nearly 75 per cent of the German minority in
the italian Tyrol to leave their homes and resettle in Germany, the voluntary repatria-
sion of a German island in Siovenia which had been there since the fourteenth century
or, immediately after the close of the war, the unanimous rejeciion by Jewish refugees
in an Halian DP camp of an offer of mass naturalization by the lialian government.
I the face of the experience of European peoples between the two wars, it would be
5 serious mistake to interpret this behavior simply as another example of fanatic
nationalist sentiment; these people no longer felt sure of their elementary rights if
these were not protecied by 2 government 1o which they belonged by birth. See

Eugene M. Kulisher, op. cit.

DECLINE OF i .
ECLINE OF WATION-STATE, END OF RIGHTS OF MAN 293

and indiffe . .
The fai T LS 10 a3 entary or general sense.
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yiduals against mummw invoked in a M.Rm,nw perfunctory way, to defend indi-
social insecurit naw ammwwmﬁm power of the state and to mitigate the new
human rights ww mww mm y the industrial revolution. Then the meaning of
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longer, as the persecuted had been throughout Emwoas a liability and an

image of shame for the persecutors; that they were not considered and
hardly pretended to be active enemies (the few thousand Soviet citizens who
voluntarily left Soviet Russia after the second World War and found asylum
in demaocratic countries did more damage to the prestige of the Soviet Union
than millions of refugees in the twenties who belonged to the wrong class),
but that they were and appeared to be nothing but human beings whose very
innocence—from every point of view, and especially that of the persecuting
government—was their greatest misfortune. Innocence, in the sense of com-
plete lack of responsibility, was the mark of their rightlessness as it was the
seal of their loss of political status.

Only in appearance therefore do the needs for a reinforcement of human
rights touch upon the fate of the anthentic political refugee. Political ref-
ugees, of necessity few in number, still enjoy the right to asylum in many
countries, and this right acts, in an informal way, as a genuine substitute for
national law,

One of the surprising aspects of our experience with stateless people who
benefit legally from committing a crime has been the fact that it seems io
be easier to deprive a completely innocent person of legality than someone
who has committed an offense. Anatole France's famous quip, “If I am
accused of stealing the towers of Notre Dame, I can only flee the country,”
has assumed a horrible reality. Jurists are 50 used to thinking of law in terms
of punishment, which indeed always deprives us of certain rights, that they
may find it even more difficult than the layman to r

recognize that the depriva-
tion of legality, i.e., of all rights, no longer has a connection with specific
crimes.

This situation illustrates the many perplexities inherent in the concept of
human rights. No matter how they have once been defined (life, liberty, and
the pursuit of happiness, according to the American formula, or as eguality
before the law, liberty,

protection of property, and national sovereignty,
according to the French); no matter how one may attempt to improve an
ambiguous formulation like the pursuit of happiness, or an antiquated one
like unqualified right to property; the real situation of those whom the
twentieth century has driven outside the pale of the Jaw shows that these are

rights of citizens whose loss does not entail absolute rightiessness. The sol-

dier during the war is deprived of his right to life, the criminal of his right
to freedom, all citizens during an emergency of their right to the pursuit of
happiness, but nobody would ever claim that in any of these instances a
loss of human rights has taken place. These rights, on the other hand, can
be granted (though hardly enjoyed; even under conditions of fundamental
rightlessness.

The calamity of the rightless is not that they are deprived of life
and the pursuit of happiness, or of e
opinion—formulas which were desi
communities—but that they no Ion
ever. Their plight is not that they

» liberty,
quality before the law and freedom of
gned to solve problems within given
ger belong to any community whatso-
are not equal before the law, but that no
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taw exists for them; not that they are oppressed but that nobody wants even
to oppress them. Only in the last stage of a rather lengthy process wm. their
right to live shreatened: only if they remain perfectly :mcmm&aommv: if no-
body can be found to “claim” them, may their lives be in danger. Even the
Nazis started their extermination of Jews by first depriving them of all legal
status (the status of second-class citizenship) and cutting them off from the
world of the living by herding them into ghettos and concentration camps;
and before they set the gas chambers into motion they had carefully w@mﬁ.@@
the ground and found out to their satisfaction that no country would claim
these people. The point is that a condition of complete rightlessness was
created before the right to live was challenged.
The same i8 true gven to an iromical extent with regard 1o the right of
¢reedom which is sometimes considered to be the very essence of human
rights. There is no question fthat those outside the pale of the law may have
more freedom of movement than a lawfully imprisoned criminal or that
they enjoy more treedom of opinion in the internment camps of amﬁoﬂwﬁo
countries than they would in any ordinary despotism, not o mention 1n a
totalitarian country.” But neither physical safety—being fed by some state
or private welfare agency—unor freedom of opinion changes in the Jeast their
fundamental situation of rightlessness. The prolongation of their lives is due
to charity and not to right, for no law exists which could force the nations
to feed them; their freedom of movement, if they have it at all, gives them
no right to residence which even the jailed criminal enjoys as a matter of
course; and their freedom of opinion is a fool’s freedom, for nothing they

think matters anyhow.

These last points are crucial. The fundamental deprivation of human

rights is manifested frst and above all in the deprivation of a place in mww
world which makes opinions significant and actions effective. Something
much more fundamental than treedom and justice, which are rights of cit-
izens, is at stake when belonging to the community into which one is born
is no longer a matier of course and not belonging no longer a matter of
¢hoice, or when one is placed in a situation where, unless he commiis a
crime, his treatment by others does not depend on what he does or does not
do. This extremity, and nothing else, is the situation of people deprived of
human rights. They are deprived, not of the right to freedom, but of the
right to action; not of the right to think whatever they please, but of the
right to opinion. Privileges in some cases, injustices in most, blessings and
doom are meted out to them according 0 accident and without any relation

whatsoever to what they do, did, or may do.
We became aware of the existence of & right to have rights {and that
’s actions and

means to live in a framework where one is judged by one’s a

50 Byen under the conditions of totalitarian terror, concentration camps sometimes
have been the only place where certain remnants of freedom of thou
still existed. See David Rousset, Les Jours de Nowre Mort, Pa -is, 1947, passim, for
freedom of discussion in Buchenwald, and Anton Ciliga, The Russian Enigmua, London,
1940, p. 200, about “isles of liberty,” “the freedom of mind” that reipned in some of
mﬁmci&wggcmmﬁgmom.

ght and discussion
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being existed on earth; they are independent of human plurality and should
remain valid even if 2 human being is expelled from the human community.

When the Rights of Man were proclaimed for the first time, they were
regarded as being independent of history and the privileges which history
had accorded certain strata of society. The new independence constituted
the newly discovered dignity of man. From the beginning, this new dignity
was of a rather arabiguous nature. Historical rights were replaced by natural
rights, “nature” took the place of history, and it was tacitly assumed that
nature was less alien than history to the essence of man. The very language
of the Declaration of Independence as well as of the Déclaration des Droits
de {Homme—<inalienable,” “given with birth,” “gelf-gvident truths”——im-
plies the belief in a kind of human “nature” which would be subject to
the same laws of growth as that of the individual and from which rights and
laws could be deduced. Today we are perhaps better qualified to judge
exactly what this human “nature” amounts o] in any event it has shown
us potentialities that were neither recognized nor even suspected by West~
ern philosophy and religion, which for more than three thousand years have
defined and redefined this “nature.” But it is not only the, as it were, human
aspect of nature that has become questionable to us. Ever since man learned
to master it to such an extent that the destruction of all organic life on
earth with man-made instruments has become conceivable and technically
possible, he has been alienated from nature. BEver since a deeper knowledge
of natural processes instilled serious doubts about the existence of natural
laws at all, nature itself has assumed a sinister aspect. How should one be
able 1o deduce laws and rights from a universe which apparently knows
neither the one nor the other category?

Man of the twentieth century has become just as emancipated from
nature as eighteenth-century man was from history. History and nature have
become equally alien to us, namely, in the sense that the essence of man
can no longer be comprehended in terms of either category. On the other
hand, humanity, which for the eighteenth century, in Kantian terminology,
was no more than a regulative idea, has today become an inescapable fact.
This new situation, in which “humanity” has in effect assumed the role
formerly ascribed to nature or history, would mean in this context that
the right to have rights, or the right of every individual to belong to hu-
manity, should be guaranteed by humanity itself. It is by no means cerfain
whether this is possible. For, contrary fo the best-intentioned humanitarian
attempts to obtain new declarations of human rights from international or-
ganizations, it should be understood that this idea transcends the present
sphere of international law which still operates in terms of reciprocal agree-
ments and treaties between sovereign states; and, for the time being, a
sphere that is above the nations does not exist. Furthermore, this dilemma
would by no means be eliminated by the establishment of a “world gov-
ernment.” Such a world government is indeed within the realm of possibility,
but one may suspect that in reality it might differ considerably from the ver-
sion promoted by idealistic-minded organizations. The crimes against hu-
man rights, which have become a specialty of totalitarian regimes, can always
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created in the image of God (in the American formula), or that he is the
representative of mankind, or that he harbors within himself the sacred de-
mands of natural law (in the French formula)—could have helped to find

a solution to the problem.

The survivors of the extermination camps, the inmates of concentration

and internment camps, and even the comparatively happy stateless people

could see without Burke’s arguments that the abstract nakedness of being
nothing but human was their greatest danger. Because of it they were re-
garded as savages and, afraid that they might end by being considered beasts,
they insisted on their nationality, the last sign of their former citizenship, as
their only remaining and recognized tie with humanity. Their distrust of
natural, their preference for national, rights comes precisely from their real-
ization that natural rights are granted even to savages. Burke had already
feared that natural “inalienable™ rights would confirm only the “right of the
naked savage,” " and therefore reduce civilized nations to the status of sav-
agery. Because only savages have nothing more to fall back upon than the
minimuim fact of their human origin, people cling to their nationality all the
more desperately when they have lost the rights and protection that such
nationality once gave them. Only their past with its “entailed inheritance”
seems to attest to the fact that they still belong to the civilized world.

If 2 human being loses his political status, he should, according to the
implications of the inborn and inalienable rights of man, come under exacily
the situation for which the declarations of such general rights provided.
Actually the opposite is the case. It seems that 2 man who is nothing but a
man has lost the very gualities which make it possible for other people to
freat him as a fellow-man. This is one of the reasons why it is far more dif-
ficult to destroy the legal personality of a criminal, that is of a man who has
taken upon himself the responsibility for an act whose consequences now
determine his fate, than of a man who has been disallowed all common hu-
man responsibilities,

Burke’s arguments therefore gain an added significance if we lock only
-af the general human condition of those who have been forced out of ail
political communities. Regardless of treatment, independent of liberties or
oppression, justice or injustice, they have lost all those parts of the world
and all those aspects of human existence which are the result of our common
labor, the outcome of the human artifice. If the tragedy of savage tribes is

that they inhabit an unchanged nature which they cannot master, yet upon
whose abundance or frugality they depend for their lvelihood, that they live
and die without leaving any trace, without having contributed anything to a
common world, then these rightless people are indeed thrown back into a
peculiar state of nature. Certainly they are not barbarians; some of them,
indeed, belong to the most educated strata of their respective countries;
nevertheless, in a world that has almost lquidated savagery, they appear as
the first signs of a possible regression from civilization,

The more highly developed a civilization, the more accomplished the

53 Intreduction by Payne to Burke, op. rif.

DECLINE OF NATION-STATE; END OF RIGHTS OF MAN 207

world i
world M,_ Mw@m mwmcacmwav the more at home men feel within the human artific
P Ew,mng MM @Smw\wmgﬁ m%mﬁ\wwmsw they have not produced wﬁ@%ﬁm
that is mere] mysieniously given them, The ing v
; S : iV  1h¢ human being w i
! mw mwmw n 2 Community, his political status in the struggle @mm wmwwwwm MQM,‘
mmmwmmmﬂ. %ﬁwmmo.mm;@ which makes his actions and part of his destiny a on
oty Esmmw e, W Ieft «,Smw.wwomw Qualities which usually can become %MWMM@M?
o i 8p tmm@ of private life and must remain ungualified, mere @mw%
e ﬁwwwm%% Mm mmwwo concern. This mere existence, m&w is, all %MW
o wo&mw Wmmmmwamw given us by H@R% and which includes the WWm e of
by b zuahm&nmmw%mwmmm mm cww minds, can be m@m@zmm@@ dealt %E%@%M
b I zards of friendship and Eygee) .
: . pathy, or by the
want yon mmv@ mﬂwmw@ow@ mw&ﬁ which 5ays with k&mmcmmmm :w\&w M: MM@M
. s out being able to giv i : for
w:mw.@su@ Mﬁ@ vnsurpassable affirmation 1 # particular reason for ek
mee the G . i
vnm@aw : mmwwwmwwwm M\Mm me%m WMQM% that highly developed political Fife
: z : 5 OL this private sp} 1
. h : . phere, a dee ;
: Wmmmmmm@@ @m_ggum miracle contained in the fact that each ow WMMW gﬁ% ﬂ
ol wmmﬂﬁwm&ou vnique, unchangeable, This whole sphere of the EEMN.Q
& ﬁm@mocmmww to private life in civilized society, is a @mﬁﬁwﬁwgm %@Mm. e%\
il @@ﬁmmﬂmﬁ WMnmmm.Q mwm public sphere is ag consistently based on mwm
P %Wmm HE private sphere is based op the law of universal dif
o g tierentiation. Equality, in contrast o all thas ig involved in
far oo st nmm 18 not given us, but is the result of human Organization i o
8 wmﬁwﬂmm%& by mw@ @SMSEQ of justice. We are not born @@a‘wwmﬂum
¢ members of a group op ¢ € sty isior
mszWmmmw@magmm@Emm mutually equal ﬁm:ﬁ 1 strength of our decision o
ur political life rests op the i
L oury al life 18 assumption that v ; i
0 ) > VE can produ ity
%mﬂam&mcmwmmﬁwmﬁ@? ummmmmw man can act in and change mma gmwmwm P
@mnwmmoﬁmﬂm Mwmm&mm with his equals and only with his equals, The MMMMM
Spkero. m.aam mere m%mmm@mmg %m background formed by @5. unchan M
o 80@ M ﬁmmgw@,.mw@mﬁ into @m political scene ag the alien Em.mnm
obvicus difference reminds us of the limitations of *mm%nmm

activiiy—y e identi i
M.@mmommiwwmwmwu MWMM%MWEE% «S@ the mE:wm”gm of human equality, The
staten o o ighl ammconw political aoaﬁawmm@m, such as the ancient city-
s they | : as. p i those natural angd alw res-
Emmmwmw?wmmm Mmm%ﬁmm@mwmmomm which by themselves arouge Qmﬁmw\m%w@w
oo ; o nmwwmmzoww .. @wnmmmm they indicate all too clearly those
Shhere: mmmmnm H mwv thm@mmwm mmmm. mmmmm.w at will, i.e., the limitations of the
oo man ari Em?&m&: M.@m, 1S a %mﬁm.mﬁ.m symbol of the fagt of difference
o sue wwmﬁm@ s ow@.mw such, and E&mm%@m those realms in which man
tondency 1oy 2nd @mek act ,mmm_ E.Swmmm, thersfore, he has a distinct
o o de w { ,m.mﬂ 2 w&ﬁ@ eommunity e considered a Negro
g ©lse, he Ioses along with his right to equality that freedom of

ACHOn Whick fe sommia i

%@ﬁw@?mw 18 specifically human: all his deeds are now explaj “

BE8ATY” CONSBAUEnCes of some “Nagrn itios: e hos o Prained as “nec.
RS Ol some "Negro™ qualities; he hag become some spec




302 IMPERIALISM

men of an animal species, called man. Much the same thing happens to
those who have lost all distinctive political qualities and have become human
beings and nothing else. No doubt, wherever public life and its law of
equality are completely victorious, wherever a civilization succeeds in elim-
inating or reducing to a minimum the dark background of difference, it
will end in complete petrifaction and be punished, so to speak, for having
forgotien that man is only the master, not the creator of the world.

The great danger arising from the existence of people forced to live out-
side the common world is that they are thrown back, in the midst of civii-
ization, on their natural givenness, on their mere differentiation. They lack
that tremendous equalizing of differences which comes from being citizens
of some commonwealth and yet, since they are no longer allowed to par-
take in the human artifice, they begin to belong to the human race in
much the same way as animals belong to a specific animal species. The par-
adox involved in the loss of human rights is that such loss coincides with
the instant when a person becomes a human being in general-—without a
profession, without a citizenship, without an opinion, without a deed by
which to identify and specify himself—and different in general, representing
nothing but his own absolutely unique individuality which, deprived of
expression within and action upon a common world, loses all significance.

The danger in the existence of such people is twofold: first and more
obviously, their ever-increasing numbers threaten our political life, our
human artifice, the world which is the result of our common and co-ordi-
nated effort in much the same, perhaps even more terrifying, way as the
wild elements of nature once threatened the existence of man-made cities
and countrysides. Deadly danger to any civilization is no longer likely 1o
come from without. Nature has been mastered and no barbarians threaten to
destroy what they cannot understand, as the Mongolians threatened Furope
for centuries. Even the emergence of totalitarian governments is a phe-
nomenon within, not outside, our civilization. The danger is that a global,
universally interrelated civilization may produce barbarians from its own
midst by forcing millions of people into conditions which, despite all ap-
pearances, are the conditions of savages.5

4 This modern expulsion from humanity has much more radical consequences than
the ancient and medieval custom of outlawry. Outlawry, certainly the “most fearful
fate which primitive law could inflict,” placing the life of the outlawed person at the
mercy of anyone he met, disappeared with the establishment of an effective system of
law enforcement and was finally replaced by extradition treaties between the nations.
It had been primarily a substitute for a police force, designed to compel criminals to
surrender.

The early Middle Ages seem to have been quite conscious of the danger involved
in “civil death.” Excommunication in the late Roman Empire meant ecclesiastical
death but left a person who had lost his membership in the church full freedom in
all other respects. Ecciesiastical and civil death became identical only in the Mero-
vingian era, and there excommunication “in general practice [was] limited to tempo-
rary withdrawal or suspension of the rights of membership which might be regained.”
See the articles “Outlawry” and “Excommunication” in the Encyclopedia of Social
Sciences. Also the article “Friedlosigkeit” in the Schweizer Lexikon.

PART THREE

otalitarianis

Normal men do not know thas everything is possible.
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